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CHANGES IN THE LAW JOURNAL 


With this issue begins Volume V of the Law Journal. At its inception four years ago few lawyers felt 
that the Journal would continue as long as it has. That it has continued and prospered is due to the splendid 
support which has been given to it by the members of the State Bar Association. May I take this opportun- 


ity of urging the members of the Association to continue to support the Journal as they have in the past, both 
with suggestions and with contributions. 


After four years, I find that it is necessary that I give up the duties of Editor. During the remainder of 
my term as president of the Association I hope to keep in active touch with the work of the Journal and give 
such aid to the Publication Committee as I can. The actual work of publishing the journal, until further notice, 
will be directly under the Publication Committee and all contributions should be sent to Mr. W. I. Evans, Chair- 
man Publication Committee, First Trust and Savings Bank Building, Miami, Florida. No editor will be named 


by the committee for the present but a number of associate editors will soon begin active work assisting the 
Publication Committee. 


The Four years which have elapsed since the first publication of the Law Journal have seen a steady 
growth in the position and influence of the State Bar Association both among the members of the bar and in 
the State at large. If the Law Journal has contributed to this much desired result, what labor there has been 


involved in editing the Journal is many times repaid. To the Publication Committee I take this opportunity of 
expressing my very best wishes for continued success. 


I am sure that Volume V of which this is the first issue will be a better magazine than any volume 
which has gone before. 


J. C. Cooper, Jr. 
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AN ANALYTICAL STUDY OF THE CASE OF GEORGIA ANN ROBERTS ET AL VS. 
MOSELY, RECENTLY DECIDED BY THE SUPREME COURT OF FLORIDA. 


The Importance of the Above Case With Relation to Certain Principles of Law Governing 
the Construction of Wills and Relating to the Qualities and Attributes of Estates in Florida. 


PART I 


By CHARLES P. COOPER, 
Jacksonville, Florida. 


NOTE: On account of the length of this article, it 
the second installment will appear in the edition of the 


will be necessary to publish it in two installments, and 
next month. 


It is not unlikely, except as to those members of 
the Florida Bar who may have given particular con- 
sideration to, and study of, the recent decision of the 
Supreme Court of Florida in Georgia Ann Roberts et 
al vs. Mosely, 129 So. 835, that the Florida Bar gen- 
erally has not realized the far-reaching effects of that 
case in the law of the construction of wills, and upon 
the doctrines of estates in Florida, many of the prin- 
ciples of which are, or may be, very drastically affect- 
ed or changed by that decision. . 

Not only do the express conclusions of the Court, 
in the judgment of the writer, make material modi- 
fications as to doctrines actually mentioned in the opin- 
ion, but incidentally and necessarily, as it seems to the 
writer, many fundamental rules and principles of law 
without express reference thereto, or express consider- 
ation thereof, in the opinion, seem to have been touched 
and to have been importantly affected by the actual de- 
cision and the opinion therein. 

As the Court, judged by the tenor of the opinion, 
does not intimate that it considered that material mod- 
ifications of the law were being effected through the 
opinion and decision as to those matters expressly al- 
luded to therein, and as there are involved under the 
surface of said decision and opinion, so many basic 
doctrines and fundamentals of the law relating to wills 
and estates which are not expressly mentioned therein 
and do not appear upon the surface, the conclusion of 
the writer above is reached that the effect of that de- 
cision is probably not fully realized by the Bar. 

THE IMPORTANCE OF THE CASE UNDER DIS- 
CUSSION AND THE SUBJECTS INVOLVED. 


There is no branch of the law which involves 
greater difficulties than that governing wills and es- 
tates, rights, trusts, powers, etc., thereunder; and the 
practicing attorney both in construing and in drawing 
wills is frequently confronted with many delicate and 
‘intricate problems and very often must assume great 


responsibility. In the practice of today, in Florida, wills 
and the matters involved therein frequently relate to 
property rights of large value. 

Because of the great and universal importance of 
these matters in the law of property in Florida, and 
reflecting especially upon the unexpressed effects of 
the opinion and decision in that case, it has been 
thought by the writer that the studies which he has 
given thereto might be of some interest and use to the 
Bar generally, and might justify in a measure at least, 
the somewhat full treatment of the subjects embraced 
in this article. 

BRIEF STATEMENT OF THE MATTERS IN- 
VOLVED IN SAID CASE OF ROBERTS VS. MOSELY 


The said case of Roberts et al vs. Mosely, decided 
July, 1930, was a suit for the interpretation of a will 
brought under Sections 4953, 4954 Compiled General 
Laws of 1927, authorizing declaratory decrees in Flor- 
ida, the will being that of Michael Fitzpatrick, deceased. 

Michael Fitzpatrick died October, 1918, and his 
will was probated in Duval County, March, 1923. Said 
decedent left surviving him Emma J. Fitzpatrick, who 
married A. J. Mosely, the appellee, in April 1920, the 
said Mosely, having brought the suit in question in 
1927, for a construction of the said last will and testa- 
ment, and for a declaratory decree interpreting the tes- 
tator’s intention thereunder. 

THE THREE PRINCIPAL CONTENTIONS 
IN THE CASE. 


The defendants in the Circuit Court disputed the 
power of the court to render a declaratory decree in 
the case under the statute above referred to, but the 
Supreme Court of Florida decided against this con- 
tention. 

That point of dispute is a matter of procedure, 
and the present article will not concern itself with that, 
but will be limited to the matters of substantive law — 


involved, relative to the construction of wills and the 
qualities and attributes of estates in Florida, as af- 
fected by said case. 

The two general propositions which were in dis- 
pute, aside from said question of procedure, are as fol- 
lows: 

1st. The complainant below contended that under 
paragraph 3 of the will, the fee simple and absolute 
ownership in all of the property of every character of 
the testator, vested in the widow, Emma J. Fitzpatrick, 
and that the attempted devises and bequests over after 
the death of the widow, embraced in paragraphs 4 and 
5 are void and ineffectual. 

2nd. The defendants below (the appellants) con- 
tended that the provisions of paragraph 3 of the will 
were modified by paragraphs 4 and 5 thereof, and that 
the fee simple, and absolute property under paragraph 
3 were cut down to a life estate only, by said para- 
graphs 4 and 5. 

Stated briefly, the third clause of the will gave 
all of the property of every kind to the testator’s wid- 
ow, expressly “in fee simple”, but the fourth clause in 
- substance provided that “if” the said widow should 
own, possess or be entitled to ‘any of my said property 
at the time of her death”, that the same should be di- 
vided in certain ways between the testator’s sister and 
the two half-sisters of the said widow, “in fee simple” ; 
but under the fifth clause, if the said sister of the tes- 
tator and half sisters of the widow, should not survive 
said widow, that their heirs should take in their place, 
the testator’s property which said widow “shall own, 
possess, or be entitled to at the time of her death.” 
The question for determination, therefore, is 
whether the fee simple having been given absolutely 
to the widow in express and unambiguous terms, by 
the third clause of the will, which is complete in itself, 
the will could control the devolution of the property at 
her death, or could validly make gifts inconsistent with 
the fee simple first given, or could limit remainders 
over after the first gift in fee simple, as to any por- 
tions or remnants of the property which the widow 
might own or be entitled to at her death. 

THE PROVISIONS OF THE WILL. 


The clauses involved in the Roberts decision are 
the 2nd, 3rd, 4th, and 5th clauses of the will. They 
are set out verbatim in the opinion. There are two 
striking and decisive provisions in that will which 
should have disposed of the case, and which accord- 
ing to the writer’s views, unquestionably rendered Cir- 
cuit Judge Simmons’ decision correct; and in view of 
which the decision of the Supreme Court of Florida 
was not founded upon correct application of appropri- 
ate principles, according to sound authority ; principles 
generally regarded as established. 

The second clause of the will appoints the testat- 
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or’s widow as Executrix and authorizes and empow- 
ers said Executrix “to manage, control, mortgage, sell 
and convey in fee simple all of my estate as, and when 
she may consider for the best interest of herself and 
of my said estate.” 

The above powers were given to her as Execu- 
trix. 

The third clause of the will is the essential and 
central thought, and the first consideration of the tes- 
tator, said clause being as follows: 

“Third: It is my Will that my wife, Emma J. Fitz- 
patrick, shall have and receive in fee simple, all of my 
property, real, personal, and mixed, of which I shall die 
seized and possessed, or to which I may be entitled at 
the time of my death.” 

This third clause is an absolute gift “in fee 
simple:” It is to be observed that in the second clause 
the widow is given, as Executrix, unlimited control and 
disposition of the property for the best interests of 
the devisee and the estate. The third clause goes fur- 
ther and relates to the personal rights of the wife; giv- 
ing the entire estate, real, personal and mixed, “in fee 
simple”, to the widow. 

The fourth and fifth clauses of the will are as 
follows: 

“Fourth: It is my Will, that if my said wife, Emma 
J. Fitzpatrick, should own, possess or be entitled to 
any of my said property at the time of her death, that 
upon her said death, my sister, Bridget Malone, now 
residing at 45 Spring Street, Red Bank, New Jersey, 
shall have and receive in fee simple, one-half of my 
said property, owned by my said wife, at the time of her 
death, and that my said wife’s half-sisters, Georgia 
Ann Roberts, now residing at 904 Lackawanna Avenue, 
Jacksonville, Duval County, Florida, and Angeline Wil- 
liamson, now residing at Pellum, Duval County, Flor- 
ida, shall each have and receive in fee simple, one- 
fourth of my said property owned by my said wife at 
the time of her death. 

“Fifth: It is my Will that if my said wife, Emma 
J. Fitzpatrick, should survive my said sister, Bridget 


_ Malone, and her said half-sisters, Georgia Ann Rob- 


erts, and Angelina Williamson, that the heirs-at-law of 
my said sister, Bridget Malone, shall have and receive 
one-half of my said property, and that the heirs-at-law 
of my said wife’s half-sisters, Georgia Ann Roberts, 
and Angeline Williamson, shall respectively have and 
receive one-fourth of my said property, which my said 
wife, Emma J. Fitzpatrick, shall own, possess, or be en- 
titled to, at the time of her death.” 

THE GENERAL PROPOSITIONS APPLIED BY THE 

FLORIDA SUPREME COURT. 


The principles of construction of wills, and the 
doctrines of estates which the Florida Court considered 
applicable to the solution of the points presented by the 
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case for decision, and the propositions which the Court 
decided are abstractly stated briefly in the following 
syllabi prepared by the Court: 

“2. The canons of testamentary construction are 
few and unambiguous; the cardinal one being that, in 
the interpretation of a will, the intention of the testator 
must be given effect, provided it be not inconsistent 
with the rules of law.” 

“3. The intent of the testator should be deter- 
mined by a consideration of the whole instrument. If 
there are expressions in the will difficult to reconcile, 
the posture of the testator, the ties that bind him to 
the legatee, the motives that prompted him to make 
the will he did make, and the influences that wrought 
on him, may be considered in arriving at the purpose 
of the testator.” 

“4. The devise of an estate in fee simple may be 
limited by a subsequent valid provision that the estate 
shall go over to others upon the happening of a named 
contingency or it may be restricted by subsequent pro- 
visions in the will so that in effect it becomes an es- 
tate for life as to the remainder.” 

“5. Where an estate for life with remainder over 
is given with power of disposition in fee of the re- 
mainder annexed, the limitation for the life of the first 
taker will control, and the life estate will not be en- 
larged to a fee, notwithstanding the power of the life 
tenant in good faith to dispose of the fee and pass his 
title thereto. 

THE PARTICULAR CHANGES IN THE LAW OF 
WILLS AND ESTATES BY THE CASE OF — 
ROBERTS VS. MOSELY WHICH WILL 
BE DEMONSTRATED. 


In the view of the writer, the principles next here- 
inafter set forth relating to the constrution of wills, 
and the qualities and attributes of legal estates, have 
either expressly or by necessary implication, been set 
aside or abandoned by the Supreme Court of Florida 
in the case above referred to, and new problems are 
necessarily raised for the practicing lawyer, as to what 
dectrines and principles now prevail, and to which he 
can turn for guidance, either in the drawing or con- 
struing of a will, and upon what fixed principles, if 
any, he can act with reliance. 

Those principles which have been over-ridden or 
abandoned are as follows: 

1. The frequently reiterated rule of the Florida 
court that the intention of the testator will prevail if 
such intention can be reconciled with law. 

The qualification that the intention must be recon- 
cilable with and not contrary to law, relative to the 
attributes and qualities of estates, was overturned. 

2. The definition of a fee simple estate, and the 
characteristics and qualities and attributes of such 
an estate, are changed and unsettled. 


38. Where a first gift in fee simple is made by will 
which expressly defines the gift, as such, there cannot 
be a second gift in fee simple in the same will, or 
a remainder over upon the first gift in fee simple, 
upon the mere death of the first taker. 

4. That a clear and unmistakable first gift in 
fee simple cannot be cut down by provisions for re- 
mainders over or a subsequent gift in fee simple, where 
there is no ambiguity or room for construction in the 
language covering the first gift. 

5. Where the will gives to the first taker of a 
devise under a will, the power to defeat subsequent re- 
mainders, in his lifetime, such remainders are void. 

6. Where a will makes a first devise to one party 
with absolute power of disposition, use, or consumption 
of the property, in fee, without limit, and for any pur- 
poses whatever, without qualification, remainders over 
on the death of the first taker are void; and pro- 
visions that mere remnants of the property shall go 
to others, are void. 

7. Valid remainders cannot be limited upon a qual- 
ified or base fee. 

8. Since the enactment of the statute de donis, it 
is settled that no valid remainder can be limited after 
a conditional fee. 

9. In ascertaining the intention of a testator 
where provisions of the will are repugnant and some 
parts must be rejected, the first or principal object of 
the testator will be conserved and enforced, and the 
secondary intentions and provisions will be rejected. 

10. Where there are contradictory or repugnant 
provisions in the will, which first gives a fee simple, 
in unambiguous terms, the first gift of the fee simple 
will prevail as against subsequent inconsistent pro- 
visions. 

11. The distinction between an estate in remaind- 
er and the property remaining in the ownership of 
the first taker in fee, at his death. 

A BRIEF REVIEW AND ENUMERATION OF THE 
FUNDAMENTAL PRINCIPLES FOR THE PUR- 
POSE OF ANALYZING THE ROBERTS CASE. 


In order to ascertain and to understand exactly 
what is decided by and is the effect of, the Roberts 
case in Florida, it is necessary to state briefly, to re- 
fresh our recollection, some of the fundamental prin- 
ciples about which these questions turn. 

We must enumerate and set out distinctly each 
element of the law involved in, or touched by the Rob- 
erts case, first to have in mind the principles them- 
selves, and second, to examine the. Roberts case, and 
ascertain how far it has supported or conflicted with 
the generally accepted principles in question. 

STATEMENT BY SCHULER 

To take a starting point, the writer quotes the fol- 

lowing statement from Schuler on Wills, etc., 5th. Ed.: 
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“When real estate is given absolutely, to one per- 
son with a gift over to another of such portion as may 
remain undisposed of by the first taker at his death, 
the gift over is void as repugnant to the absolute prop- 
erty first given, and it is also established law that 
where an estate is given to a person generally or in- 
definitely with a power of disposition, or to him, his 
heirs and assigns forever, it carries a fee, and any 
limitation over or qualifying expression of less import 
is void for repugnancy. The only exception to such a 
rule is where the testator gives to the first taker an 
estate for life only, by certain and express terms, and 
annexes to it the power of disposition. In that partic- 
ular and special case the devisee for life will not take 
an estate in fee, notwithstanding the naked gift of a 
power of disposition.” 

Bot. Page 703. 

STATEMENT BY UNDERHILL. 

In Underhill on the Law of Wills, which is a work 
by a New York author, it is stated in Volume 2 on the 
subject now under discussion, as follows: 

“A devise in fee simple not cut down by a devise 
over of ‘what remains’. It is the rule that where prop- 
erty is given in clear language sufficient to convey an 
absolute fee, the interest thus given shall not be taken 
away, cut down or diminished by any subsequent vague 
and general expressions. This rule is applied where a 
fee is given either expressly by words of limitation, as 
to a person and his heirs, or by implication by a devise 
in general languague through the operation of the mod- 
ern statutes. If it is clearly the intention of the testator 
that the devisee shall own the fee simple, his subse- 
quent language directing that what remains of the 
property at the death of that devisee shall devolve 
upon a particular person, or class of persons, will not 
cut down the fee to a life estate. The fee, being vested 
by express and appropriate words, will not be dimin- 
ished by subsequent words of a vague and general char- 
acter which are absolutely repugnant to the estate 
granted. Thus, a gift absolutely to A ‘with all the pow- 
er and rights that the testator enjoyed,’ with a direc- 
tion that he should make a will leaving what remains 
of the property at his death to certain persons named, 
or a direction that certain legacies are to be paid, 
after the death of the devisee, out of the proceeds of 
the land, which is devised absolutely, that certain 
property absolutely bequeathed should on the death of 
the devisee go to his children; or a gift to A. with full 
power to alienate, convert or dispose of, and upon his 
death as much of it as remains to his children, does 
not diminish the estate given in fee to a life estate. 

“While it is true that a gift over of “what re- 
mains” unexpended, coming after a gift of the fee cre- 
ated in clear language, will not reduce the devise of the 
fee to a life estate, and will be rejected from the will, 
yet the testator is not prevented from making a valid 


gift of what remains after use by the first taker. If 
from the will it clearly appears that the testator in- 
tended that the first taker is to have a fee simple, with 
a full power of disposition, in any and every event and 
for all purposes, to the same extent as he would have 
himself, a devise over of “what remains” is invalid. 
If, however, the devise to the first taker is a life estate 
in express words, with a power of disposing of the fee 
for a particular purpose only, as for the support and 
maintenance of the life tenant, or for the care and ed- 
ucation of his children, a devise over of ‘what remains’ 
after his death is valid, though it is liable to be disap- 
pointed by the exercise of the power of sale by the life 
tenant, and the application of the proceeds to the pur- 
poses indicated. Here the power of sale for a particular 
purpose attached to a life estate does not of necessity 
enlarge it to a fee simple, and consequently there is 
no repugnancy in giving what remains to others in 
fee.” 

Section 689. 

The author cites a number of New York and 
Massachusetts, Kentucky, North and South Carolina, 
Indiana, Maine, Connecticut and New Jersey cases. 

He further states as follows: 

“The Effect of a devise over on death during min- 
ority in creating a fee—Where an estate is given to 
a person in indeterminate language, with a gift over in 
the case of his death under the age of twenty-one years, 
and the fee is not expressly disposed of in the event 
of his attaining majority, the testator will be presum- 
ed to have intended to give him a fee simple in the 
event of his surviving to that age. So, also, is this the 
case where the devise is to a person, and if he shall 
die under age and without leaving issue living at his 
decease, then to another person in fee. * * * ” 

Section 690. 

CERTAIN STATEMENTS IN. THE PREVAILING 
OPINION OF THE COURT IN SAID CASE OF 
ROBERTS VS. MOSELY. 


In the course of the majority opinon of said case, 
the views of the court are sufficiently shown by the 
following quotations of parts of said opinion: 

“We find no difficulty in giving effect to the 
intent of the testator in the instant case. The terms 
of the will are clear, and its provisions readily recon- 
ciled. It cannot be questioned that paragraphs 2 and 
3, if construed alone, vest in the wife, Emma J. Fitz- 
patrick, in fee simple, with power to convey, the en- 
tire estate of Michael Fitzpatrick, but we do not think 
paragraphs 2 and 3 can be construed, because in the 
same breath the testator in paragraph 4 limits or cuts 
down the fee-simple estate, in that he provides that, 
should Emma J. Fitzpatrick own or possess any of 
his property at her death, the said property should 
vest in fee simple as follows: One-half to his sister, 
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Bridget Malone, and one-half to be divided equally 
between the two half-sisters of his wife, Georgia Ann 
Roberts, and Angeline Williamson. These words cre- 
ate a remainder over in the estate and devise it to 
the sister and equally between the two half-sisters of 


_ his wife in terms so clear that there can be no mis- 


take of their import. Appellee contends that paragraph 
3 should be given effect, and paragraph 4 disregarded, 
but both paragraphs are equally the words of the tes- 
tator, and this court can no more disregard one than 
it can the other when both are clear and their pur- 
pose certain. 

“The situation of both the testator and the bene- 
ficiaries supports this interpretation. The first con- 
cern of the testator was his wife, for whose comfort 
he made ample provision for her life.” 

* * * * * * * * * * * 

The Florida Court further said: 

“But appellee contends that, since paragraph 3 of 
the will vests an absolute interest in fee in the de- 
visee the remainder over, paragraphs 4 and 5 are 
void for repugnancy. This contention seems to be sup- 
ported by the English Rule, Gulliver v. Vaux, 8 De. 
Gex, M. & G. 167; Shaw v. Ford, 7 Ch. Div. 669. It 
is also the rule in some of our states. Luckey v. McCray, 
et al, 125 Iowa, 691, 101 N. W. 516; Law v. Douglass, 
107 Iowa, 607, 78 N. W. 212; Jackson v. Littell, 213 
Mo. 589, 112 S. W. 53, 127 Am. St. Rep. 620. 

“We think the better rule to be that the devise of 
an estate in fee simple may be limited by a subse- 
quent valid provision that the estate shall go over to 
others upon the happening of a named contingency or 
that it may be restricted by subsequent provisions in 
the will so that in effect it becomes an estate for 
life as to the remainder. Smith vs. Bell, 6 Pet. (31 
U. S.) 68, 8 L. Ed. 322; Williams v. Elliott, 246 IIl. 
548, 92 N. E. 960, 188 Am. St. Rep. 254; Mansfield 
v. Shelton, 67 Conn. 390; 35 A. 271, 52 Am. St. Rep. 
285; Allen v. Craft, 109 Ind. 476,9 N. E. 919, 58 Am. 
Rep. 425; Lumpkin v. Lumpkin, 108 Md. 470, 70 A. 
238, 25 L. R. A. (N. 8S.) 1963; Mee v. Gordon, 187 N. 
Y. 400, 80 N. E. 353; 116 Am. St. Rep. 613 ,10 Ann. Cas. 
172; 28 R. C. L. 241. We think this case might well 
be disposed of on authority of Smith v. Bell, supra.” 

It is plain, of course, as the court expressly said 
that there was no life estate devised to the widow with 
a right to dispose of the property in fee, the views 
of the court upon that subject being as follows: 

“We do not discuss the effect of a life estate with 
power of disposition. Suffice it to say that the de- 
cided weight of authority is to the effect that, where 
an estate for life with remainder over, is given with 
power of disposition in fee of the remainder annexed. 
the limitation for the life of the first taker will control, 
and the life estate will not be enlarged to a fee, not- 
withstanding the power of the life tenant in good faith 
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to dispose of the fee and pass his title thereto. Note 
to National Surety Co. v. Jarrett, 36 A. L. R. 1180, 
(95 W. Va. 420, 121 S. E. 291). See, also note to Trus- 
tees et al v. Mize, 2 A. L. R. 1243 and 27 A. L. R. 
1381.” 

The Florida Court failed to observe the distinc- 
tion between an estate in remainder and a devise of 
what property might happen to remain in the owner- 
ship of the first taker at the time of her death. 

The testator in the Roberts case did not devise 
a life estate in the widow (as the Florida Court ex- 
pressly shows in the statement above) with remainders 
over. 

In fact the will did not devise a remainder or re- 
mainders to subsequent devisees in the same prop- 
erty devised to the first devisee, the widow, and did 
not devise remainders in any designated property; but 
after devising the property “in fee simple” to the first 
devisee, the widow, the will undertook to destroy the 
attributes or qualities of a fee simple already devised, 
and to change the laws of descent and to take away 
the right of the first devisee to pass the property by 
will, by providing that such of the property as she 
might own at the time of her death, should go to other 
named parties. This is not an estate in remainder, but 
is an attempted devise of property remaining in the 
ownership of the first devisee, to whom it was already 
devised in fee simple; in other words, it is a new and 
distinct second gift of the property already absolutely 
given in fee simple, of such parts of the property of 
the estate so given, as the first devisee might own, at 
the time of her death. 

The writer has stated that the Florida Court did 
not observe this distinction because the Court in the 
opinion stated: 

“In this case the estate given by the testator to 
his wife, Emma J. Fitzpatrick, with power of disposi- 
tion in fee, was limited by subsequent valid provisions 
in the will so that the remainder over descends to his 
sister, Bridget Malone, and the two half-sisters of his 
wife, Georgia Ann Roberts and Angeline Williamson, 
under paragraph 4 of the will.” 


What the Court refers to as “the remainder over” 
is not an estate in remainder in the property devised, 
but is an attempted devise of the remnants of the 
property which the first devisee might own, which 
provision said devisee has complete power to defeat 
by selling or consuming all of the estate, and which 
provision identifies no property and leaves the matter 
merely upon a contingency which might or might not 
happen, according to the desires and acts of the first 
devisee who has complete power of absolute disposal 
of the estate, and destruction of the remainders. 


The distinction between an estate in remainder in 


property given for life on the one hand, and -the re- © 
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mainder of property given in fee and left by the de- 
visee on the other, is manifest. 

This will be brought out from cases hereinafter 
referred to. 

HOW FAR HAS THE ROBERTS CASE AFFECTED 
VARIOUS PRINCIPLES? 

It is not the purpose of this article to analyze the 
decision in question for the mere object of showing 
that it is incorrect in the opinion of the writer as far 
as the law of wills and estates is concerned, as to the 
expressly discussed matters in the opinion and that it 
is not supported by the authorities it cites, nor the 
cases and authorities generally, and that some of the 
authorities it cites state exactly the contrary to the 
propositions stated by the Supreme Court of Florida, 
but there are also in that decision a number of prin- 
ciples directly or indirectly touched and affected which 
are not expressly referred to, as well as the matters 
which are referred to. 

It is essential, therefore, to take apart the said 
Roberts case and examine each principle and point in- 
cluded, and to examine and analyze each authority re- 
ferred to in it, and even some of the authorities re- 
ferred to in the cited authorities in the opinion; be- 
cause this decision is so far-reaching and is so con- 
trary to the principles of the law heretofore supposed 
to be controlling as the author understands them that 
it is imperative to determine just how far and exactly 
to what extent the said case goes, and has upset and 
discarded previous legal principles applicable to the 
wills and estates, and the attributes and character- 
istics of estates in Florida. 

Many principles apparently discarded in said de- 
cision are not mentioned or discussed in the opinion; 
and how far the Court intended to over-ride these prin- 
ciples, is a matter of profound practical importance to 
every Florida lawyer. 

CERTAIN CLASSES OF WILLS ENUMERATED. 

A little further on, the writer will quote from the 
case of Allen vs. Hirlinger decided by the Supreme 
Court of Pennsylvania in 1907, because there are cer- 
tain of the fundamental elements succinctly stated in 
that case in a very clear way, but it is desired to state 
first the following propositions: 

There are certain classes of wills as follows: 

1. Where a fee simple is devised to the first taker 
in unmistakable language, and then an attempt is made 
to control the disposition of the property after the ab- 
solute gift in fee, by providing remainders over, or 
disposition of the property at the death of the first 
devisee, or prohibiting the devisee making certain 
dispositions of the property. 

There seems to be no question but what that 
kind of will is void as to the limitations or gifts over 
in practically all jurisdictions, even in those from which 
the Florida Supreme Court has cited cases in the Rob- 


erts case, supposed to support its decision. 

2. There are wills in which the gift of the first de- 
visee is not in express language stated to be in fee or 
is not in specific words defined, but which might be 
construed to be a fee if it stood alone in the will; but 
if accompanied by provisions over after the first de- 
vise, or with prescriptions as to the use and disposition 
of the property by the first devisee, etc., it will be held 
to be a life estate, or something less than a fee. 

The reason for those decisions is because the tes- 
tator failed to say in such specific language that it 
could not be mistaken that the first gift was intended 
as a fee, and it provided for remainders over, or re- 
strictive provisions, showing the intention was not to 
devise a fee to the first taker. , 

In such cases, the construction has been not that 
a devise in fee could be cut down or restricted or could 
be the basis for remainders over, but the real decisions 
have been that no fee was given because the language 
was sufficiently indefinite to permit the court in view 
of the further provisions in the will, to construe the 
words as not giving a fee; and therefore no fee being 
given, the further provisions are not repugnant to 
the first devise. 

3. There are other wills in which the language 
used in the first devise expressly states in some kind 
of expression or words that the property is to be for 
the life of the devisee or to be enjoyed and used during 
the life of the devisee, or during the widowhood of the 
devisee; there being some words which in the very first 
gift show an intention that the devise is not absolutely 
in fee, but is merely from the very language, for a use 
for a limited period, or upon a contingency of some 
kind; and in such will, where there is an express pro- 
vision, or are specific words involving a use for a lim- 
ited period of time, or during life or widowhood, etc., 
the original gift being less than a fee, the donee can 
nevertheless be given the right by the will in express 
words to sell the property in fee, either for specific uses 
or purposes, such as for purposes of education, or some- 
times for general purposes, such as for general benefit 
and enjoyment, and yet such power of the donee to 
convey the fee, does not enlarge or increase the lim- 
ited estate for life or particular period and make it a 
fee simple estate. 

This last point above mentioned seems to have 
been in substance stated in the Roberts case, although 
that point was not necessary to the decision. 

CORRECT DOCTRINES STATED IN 
ALLEN VS. HIRLINGER 

The writer now desires to quote from said case of 
Allen vs. Hirlinger the following statement of funda- 
mental principles in support of the statement of Schul- 
er above: 

“Has the will limited the estate given, or has it 
attempted to deprive the estate given of some of its 
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essential legal properties? The cases must be classified 
on this line of distinction. In Good v. Fichthorn, 144 Pa. 
287, Am. St. Rep. 630, 22 Atls. 1032, it was said: ‘The 
true test of the effect of language apparently at vari- 
ance with other parts of the devise is whether the in- 
tent is to give a smaller estate than the meaning of the 
words of the gift, standing alone, would import, or to 
impose restraints upon the estate given. The former 
is always lawful and effective, the latter rarely, if 
ever, the first, because the testator’s intention is the 
governing consideration in the construction and car- 
rying out of a will; the second, because even a clear 
intention of the testator cannot be permitted to con- 
travene the settled rules of law by depriving any estate 
of its essential legal attributes.’ While similar lan- 
guage has been differently construed in different wills, 
yet the difference has been in the application, not in 
the guiding principle. The effort has uniformly been to 
discover the actual principal intent of the testator; 
and, where that has been clear, there is no case in 
which it has been departed from. It has been gener- 
ally observed that the testator, inops consilii, rarely 
observes, or even appreciates the distinction between 
the two classes of cases. With the general idea in his 
mind that he can dispose of his property as he may 
please, he fails to see that he cannot make a gift and 
at the same time withhold it or its essential attributes. 
Hence the numerous cases where the effort is made to 
give the first taker, especially a widow, the full auth- 
ority and enjoyment of the property, and yet to dictate 
what shall be done with it in her life or particularly 
after her death. As the first donee is usually the prin- 
cipal object of the testator’s bounty, the presumption 
in case of conflict is always in his favor. Hence there 
is a strong trend, notably in the later cases, to con- 
strue the first gift as a fee, and the subsequent words, 
which appear to be repugnant, as either merely preca- 
tory, as in Good v. Fitchthorn, supra, and Boyle v. 
Boyle, 152 Pa. 108, 34 Am. St. Rep. 629, 25 Atl. 494, 
or as expressive of a particular and subordinate intent 
which must fail as an attempt to deprive the estate 
given of its legal attributes, as in Jauretche v. Proc- 
tor, 48 Pa. 466; Levy’s Estate, 153 Pa. 174, 25 Atl. 
1068, 1070; Evans v. Smith, 166 Pa. 625, 31 Atl. 346; 
Gilchrist v. Empfield, 194 Pa. 397, 45 Atl. 46, and 
Huber v. Hamilton, 211 Pa. 289, 60 Atl. 789.” 

(1907) 67 Atl., 907. 

There are no cases anywhere that the writer has 
found where there was no ambiguity in the first gift 
of a fee simple, and no room to construe the words 
of such first gift, and where such first gift was ex- 
pressly and unequivocably stated to be in fee simple 
that any court, except the Florida Supreme Court, has 
held that the remainders over were valid and that 
the fee simple was not a fee simple. 

In the will in the Roberts case, the testator ex- 


pressly in language which has but one meaning, and 
in words which could not be in any way mistaken or 
open to construction, gave absolutely “in fee simple” 
the estate to the first devisee. 

The writer will show by the cases including some 
of the very cases cited by the Supreme Court of Flor- 
ida in that case, that in no such case does any court 
hold that the remainders over, or gifts over or re- 
strictions upon a devise in fee simple are valid; but 
the contrary is the doctrine, the writer believes, every- 
where. 

There are statements, which, superficially consid- 
ered, without analysis of the particular cases, and 
without examining the authorities cited in the cases, 
might appear on their surface to state doctrines in 
accord with the Supreme Court of Florida in the Rob- 
erts case, but it is not believed by the writer that any 
case will be found anywhere which supports to the 
full extent the decision in the Roberts case, that the 
first gift in express words absolutely in fee simple, is 
not a final and full gift of the entire estate, and own- 
ership, and that restrictions and remainders, etc., may 
be limited upon, or attached thereto. 

Certainly there is no authoritative and weighty 
decision, no thoroughly considered and studiously in- 
vestigated case, so holding, which has come to the at- 
tention of the author. 

POINTS IN THE FOREGOING PENNSYLVANIA 
CASE TO BE EMPHASIZED. 

It is desired here to emphasize the statement of 
the Pennsylvania Court in the above case of Allen vs. 
Hirlinger as to a “subordinate intent which must fail as 
an attempt to deprive the estate given of its legal 
attributes.” 

In connection with that statement, is to be con- 
sidered the frequently repeated statement of the Flor- 
ida Supreme Court that the principal rule of construc- 
tion of wills is to give effect to the intent of the 
testator, if that intent is consonant with the law. 

The observations of the Pennsylvania Court brings 
out the controlling principles that after devising cleariy 
and definitely a fee simple estate, to which the law 
gives certain attributes and qualities, other subordin- 
ate provisions of the will cannot destroy or subtract 
from those attributes which are of the very essence 
of a fee simple estate. This matter will be dwelt upon 
in greater detail later. 

Another principle which should be emphasized is 
as stated in said Pennsylvania case above, that where 
there is a primary or principal purpose shown in the 
will, secondary or subordinate provisions of lesser im- 
portance to the testator, and repugnant to or incon- 
sistent with the first or primary object, must be re- 
jected rather than to reject or modify the clear pri- 
mary purpose. This will also be further discussed as 
this article progresses. 
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THERE MUST BE DEFINITE RULES OF CON- 
STRUCTION AND FIXED PRINCIPLES OF 
PROPERTY TO PROMOTE JUSTICE. 

In order to bring at least some measure of certain- 
ty to the important subject of property and titles un- 
der wills, there were developed a few rules, fixed rules 
of interpretation for the guidance of the public, of law- 
yers, and of the courts. 

In the matter of wills and their coustruction, un- 
der the best of circumstances, there has been and is 
much uncertainty and lack of uniformity in the law 
and particularly in its application. 

The subject has been saved from utter confusion 
and chaotic uncertainy by some rules to which prob- 
lems might be safely anchored, coming within this 
branch of the law. These anchorages were main general 


principles upon which principal questions could be | 


rested, while the matters of innumerable variant de- 
tails were struggled with. 

The latter cause difficulty and uncertainty enough, 
but some system and some security lie in those few 
fixed principles to which we may tie. 

Intellectual pursuits will develop logical working 


rules which reflection finds are necessary truths un- 


avoidably existing in the nature of things. 

The law is a system of philosophy; and its prac- 
tice and application must rely upon fixed, general basic 
principles, for the sake of justice, reason, and certainty. 
Practice and application of the law by lawyers and 
courts, require that they may reason logically from one 
definite and settled principle to another. 

Discard these principles; convert the law from a 
learned calling into an unlearned one; reduce it from 
the scientific into the unscientific, (the writer does 
not refer to mere pedantic technicality fer its own 
sake, against reasonable application of principles) and 

a system is destroyed; and with the system, all solid 
foundations; and we are confronted with the rule of 
men, not of law; we must surmise and guess, without 
guide or rule, what each individual judge or particular 
court of judges may declare to be the law, according 
to his particular disposition, eccentricities, prejudices, 
and the degree of his sense of justice, and the depth or 
shallowness of his wisdom. 

No step towards that result has ever, or will ever, 
in general, promote justice, nor accomplish anything 
ultimately but the injustice of judicial tyranny. 

By such lack of principle and system, we substi- 
tute the immediate variant judgments and inclinations 
of each individual judge, based merely upon his single 
limited experience and judgment, for the composite 
wisdom of generations, or perhaps centuries, of judges, 
reflected in the settled rules and principles which have 
been developed out of the combined wisdom and ex- 
perience and the counsels of many trained men, law- 
yers and judges, as sound and best calculated to bring 


a measure of reconciliation of justice with certainty in 

the law. 

Government by law, right of property ownership, 
according to ascertainable and definite principles of 
law, to exist at all, and in order not to be displaced 
by the mere arbitrary rule of men, must recognize 
and be bound by some fundamental rules, certain ines- 
capable truths which exist in the very nature of things. 

Truth will not permanently yield to our wishes or 
to our superficial views, but ultimately compels recog- 
nition. Knowledge must be the basis of law, and knowl- 
edge is essentially rational. Rationality compels recog- 
nition of basic truths, and indispensably involves log- 
ical reasoning from one truth to another. 

A Lawyer in advising clients intending to have 
wills drawn; and in drawing wills, and in endeavoring 
to construe wills, must necessarily have some fixed 
principles recognizable, uniform and which can be re- 
lied upon. 

He must know what are the fixed characteristics 
and attributes of different kinds of estates, as a mat- 
ter of law. 

He must apply these principles and doctrines in- 
telligently and logically and knowing, at least, that 
he can rely upon certain established fundamentals. 

This application in actual practice requires that he 
must have fixed foundations upon which to build the 
superstructure of his conclusions, constituting the 
bases from which he advises as to a will, or formu- 
lates a will, or construes a will. 

The process of his reasoning must have certain 
indispensable basic legal doctrines, as to construction 
and as to estates, so that he may reason from one bas- 
ic principle to another, or may reason from fixed prin- 
ciples to the particular problems before him. : 

Mr. Justice Ellis, of the Florida Supreme Court, 
in his recent address before the Florida State Bar As- 
sociation, very aptly and succinctly phrased the idea 
which is the basis of this great principle, saying partly 
as follows: 

“In the affairs of man there is * * * no greater 
ideal than a court of justice where rights are adjudged 
according to rule, and unrestrained discretion foreign 
to its practice.” 

Florida State Bar Association Law Journal, March 
1931, pg. 553. 

THE DETERMINATION OF THE QUESTION OF 
WHETHER TWO DISTINCT ESTATES IN 
FEE SIMPLE IN THE SAME PROPERTY 

CAN BE DEVISED. 

In order to study understandingly the question 
of whether valid remainders can be limited upon a 
previous estate in fee simple in a will, or in other 
words, whether two separate and distinct fee simple 
estates may be devised in the same property under a 
will, it is necessary to analyze the fundamental prin- 
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ciples, and to this end, it is essential that we first 
consider and dwell upon all of the peculiar qualities 
and attributes of what is called the fee simple estate, 
so that we may have clearly in mind what is devised 
by the first gift in fee, and what is the effect thereof, 
with relation to any further gifts or any other further 
estates or rights in the same property. 

This of course, involves the definition of a fee 
simple estate, and an analysis of all of the qualities 
and features thereof. 

When we have determined what it is that is ac- 
tually given to the first devisee by a will vesting him 
with the fee simple, we will be far on the way to a 
solution of the question of what further estate or 
rights can be given in the same property by the 
will. 

We must retain in mind constantly the provision 
in the clause of the will in the case of Roberts vs. 
Mosely, which devised a fee simple in all of the prop- 
erty to the widow, Emma Fitzpatrick, and expressly 
and clearly, and without ambiguity or doubt, stated 
and defined the kind of estate actually devised, to 
wit, an estate “in fee simple.” 

Whatever is a fee simple estate, therefore, is 
what was devised, and we proceed immediately to list 
at least the principal features and characteristics of a 
fee simple estate. 

Some of these features have been entirely over- 
looked and disregarded in the decision in Roberts vs. 
Mosely. 


THE MATTER OF CONSISTENCY WITH THE 
PRINCIPLES OF LAW. 


The Supreme Court of Florida has _ repeatedly 
stated the rule which it recently stated in Arnold vs. 
Wells (1930) 131 So. 400.: 

“In the construction of a will, the intention of 
the testator as therein expressed shall prevail over all 
other considerations, if consistent with the principles 
of law.” 

The same court stated the same rule in the Rob- 
erts case. 

Naturally we inquire, is a devise of property as in 
Roberts vs. Mosely, stated explicitly in the will to be 
given “in fee simple’, “consistent with the principles 
of law’’, when the will attempts to change the attri- 
butes and qualities of a fee simple estate? 

In considering that rule, our minds naturally re- 
vert to the language of the Pennsylvania Court, in the 
case of Allen vs. Herlinger: 

“Has the will limited the estate given, or has it 
attempted to deprive the estate of its essential legal 
properties? * * * Even a clear intention of the testator 
cannot be permitted to contravene the settled rules 
of law by depriving any estate of its essential legal 
attributes.” 


THE QUALITIES AND ATTRIBUTES OF 
A FEE SIMPLE ESTATE. 
WHAT IS GIVEN TO A DEVISEE OF THE FEE. 

The very rights embraced within the definition of 
a fee simple are among other things, as follows: 

1. The right to own and possess the property for 
the full period of the life of the owner in fee; 

2. The right during the life of the owner in fee to 
use, enjoy, consume, give away, sell, lease for years be- 
yond the life of the owner, and in any way dispose 
of the property, forever; 

3. The right not to use and consume, sell or trans- 
fer, by any means, the property, but to continue to 
own it during the lifetime of the owner; 

4. The right to dispose of the property by will to 
take effect at the death of the owner; 

5. The right not to dispose of the property by 
will; 

6. The right to permit the property to descend to 
the heirs at law of the owner; 

7. The right, if the owner has no heirs, to per- 
mit the property to go to the State at the death 
of the owner. 

Each of the above rights is as important as the 
other, or all others above named. 


THE REPUGNANCY OF DEVISE OF A FEE 
WHERE TESTATOR ATTEMPTS TO MAKE A 
SECOND LATER GIFT TO OTHERS, 

OF SAME PROPERTY 


When the testator gives to the first devisee an 
estate in fee simple, necessarily and unavoidably in 
effect, he gives to the first taker, all of the above 
rights and incidents of ownership, which are the very 
qualities of an estate in fee simple. 

When he then proceeds in his will to make other 
provisions and dispositions of the property to other 
devisees, and to take effect at the death of the first 
owner, necessarily and unavoidably he is taking away 
from the first devisee some of the rights and qualities 
of a fee simple estate, and he is making provisions 
which are contradictory and repugnant to the first 
complete gift. 

If it is true that he is giving a fee simple to the 
first taker, it cannot at the same time then be true that 
he has given an estate lacking some of the qualities 
and rights above mentioned; because if the estate 
lacks some of those rights and qualities in the own- 
er, at once it is not a fee simple estate. 

Where the devise to the first taker is stated to 
be in fee simple, and then there is a devise to others, 
which would destroy some feature of the estate of the 
fee simple given, a court in construing the intention 
of the testator, is at once confronted with the problem 
of whether one of his statements or provisions must be 
accepted as true, or whether it must entirely or in. 
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part be rejected as untrue, 
provision in the will. 


DISTINCTION BETWEEN MODIFICATION OF 
FIRST ABSOLUTE GIFT AND ATTEMPT TO 
MAKE A SECOND INDEPENDENT 
GIFT OF SAME PROPERTY. 


A distinction must be observed between evidently 
intended modifications or revocations or retractions 
of a first gift by qualifications of that gift, and the 
different kind of provision where a mere second inde- 
pendent gift not modifying the original gift, but repug- 
nant and contrary thereto in its nature, is attempted. 

In the will in the Roberts case, the testator de- 
clared that he was giving the first object of his bounty 
to his widow, “a fee simple” in the entire estate, with 
no mention of a life estate or any qualification. 

The Supreme Court of Florida declares that the 
testator gave a life estate to his widow and declares 
that in so asserting it is making use of the clear in- 
tention of the testator. 

In the said will in said case, the testator made a 
separate and distinct second gift to others at the 
death of the widow of what property she might hap- 
pen to own when she dies. The latter provisions in the 
will in the said case were evidently not the chief or 


because of some later 


usual rules of construction. 

The writer has shown among the rules above 
enumerated that the first provisions of the will are 
generally regarded, and they usually are the matters 
of first importance in the mind of the testator. 

In the Roberts case, obviously the first consider- 
ation was the provision for the widow, and it is made 
more manifest that the other provisions were merely 
secondary and subsidiary to that, because the tes- 
tator did not give his estate to the later devisee at the 
death of his widow, but only such part thereof as she 
-might choose to own and to leave remaining at her 
death. 

Obviously under the provisions of the will, she had 
the right, and the testator expected that she might 
dispose of parts of the estate. 

If she could dispose of one part, she could dis- 
pose of all, because there was no designation or limi- 
tation upon what parts she should use, or consume, 
or dispose of. 

The secondary provisions in the mind of the tes- 
tator therefore, were merely that if she happened to 
own any remnants of estate when she died, that the 
same should go to some of his other relatives. 

As it seems to the author, the Supreme Court of 
Florida has permitted these secondary provisions in 
the will to override the express primary object of the 
testator, and to contradict his own assertions that he 
gave his widow a fee simple estate. 


principal thought of the testator, according to the 
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One of the questions in the present case is whether 
the above mentioned rule of construction has been set 
aside and abandoned by the Supreme Court of Florida. 

In this connection, it is expressly to be recognized 
that the provision giving the widow the entire estate of 
the testator in fee simple, is substantially in the same 
terms which gives to the other devisees at her death, 
the fee simple, in express terms, in what she may hap- 
pen to own at her death, except that the gift to her 
covers all of his property, and the gift to them covers 
only said remaining property, which might be in fact, 
none at all. 

As the terms of the gift to the first taker are 
substantially like the terms of the gift to the second 
taker, the intention to give the entire estate to the 
widow in fee simple is as strongly asserted as is the 
expression of the intention to give what she might own 
of it at her death to the later takers. 

If the provisions are in substantially equal terms, 
except as to the quantity of the property, and if they 
conflict, it would appear that the Florida Supreme 
Court has reversed the rule that in case conflict or con- 
fusion or doubt that the principal object of the will will 


- be carried out, and the secondary consideration of the 


testator will be disregarded for that purpose, and to 
the extent necessary. 

The Florida Supreme Court did expressly con- 
sider that the provisions for the widow was the first 
object of the testator, and yet has set aside the ex- 
press assertion of the testator that she should take a 
fee simple, and has changed the meaning of the will 
to give her a life estate, because of the secondary ob- 
jects of the testator merely to dispose of what rem- 
nants there might be if the widow should not dispose 
of same herself in her lifetime. 

THE FIRST TAKER HAS THE RIGHT TO HAVE 
THE PROPERTY DESCEND ACCORDING TO LAW. 

The gift of a fee to the widow was impossible if 
remainders were given to others, or if the right of the 
widow to have the property descend to her heirs, or to 
dispose of same by will, was taken away. When these 
rights are taken, there is no fee simple. 

One or the other provisions in the will in the 
Roberts case had to be rejected, and it would appear 
that the court rejected the provisions which were the 
primary objects of the testator, because they conflict- 
ed with the secondary objects. 

A RULE OF CONSTRUCTION, INTENDED TO 
CARRY OUT TESTATOR’S INTENTION. 

In this connection the writer desires to state that 
the above rule of carrying out the principal object 
of the testator is not in any proper sense a mere tech- 
nical rule, but is a real effort to carry out and do 
what would be the wish of the testator. 

If, unfortunately, the testator has so framed his 
will that there are conflicts or confusions or contra- 
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dictions or ambiguities, and one of the provisions 
must yield to the others, the courts have developed the 
rule that they would try to ascertain the main pur- 
pose and object of the testator, and to carry out what 
would appear to be those provisions which seemed 
his most cherished object. 

The courts have assumed that the testator him- 
self, if he had to choose, would desire that the main 
objects of his will should be carried out, even if some 
of the minor provisions, or secondary provisions, had 
to be cast aside, and that it would certainly be con- 
trary to his intention and wish that the secondary 
provisions should be given greater weight and carried 
out, and be permitted to outweigh and override the 
other provisions which govern his. first and main con- 
siderations and objects. 

Said rule is merely one of proper human feel- 
ing, and is in harmony with what would naturally 
and logically be considered as the testator’s real wish 
and intention. 

The above illustrates the fact stated by the writer 
that while rules have been developed for interpreting 
wills, and they are frequently referred to as technical 
rules, it is error to assume merely because they are 
rules that they are only technicalities. 

What the writer has said above also illustrates 
his assertion that the object of said rules is chiefly 
to carry out the intention of the testator, judged by 
what he asserted, and at the same time, to try to pre- 
serve some system and uniformity, and certainty in the 
law of property, and the disposition, thereof, by will. 
AN EARLIER FLORIDA CASE, NOT REFERRED 

TO IN ROBERTS VS. MOSELY. 

There was a decision of the Supreme Court of 
Florida in 1858 in the case of Merritt vs. Brantley, in 
which the opinion was delivered by Justice Baltzell, 
which case is not referred to in the Roberts case, and 
yet it seems should have been regarded as exceed- 
ingly pertinent to the question involved in the latter 
case. 

In the Merritt case, the testator gave to his wife, 
her heirs and assigns, all of his property which he 
might own at his death, and in the same sentence 
said “for and during her natural life’, “except as 
hereinafter provided”. 

He then provided certain sums of money to go to 
two other parties. 

We have a provision in that will, therefore, where 
in the very same sentence, all of the testator’s property 
was given to his widow, her heirs and assigns, which 
language was sufficient to pass the fee simple and ab- 
solute ownership, if standing alone, (although the tes- 
tator did not expressly define the estate he was giving 
as a fee simple estate as the testator did in the will in 
the Roberts case); followed by the language “for 
and during her natural life.” 


The Supreme Court of Florida held that notwith- 
standing the words last above quoted that the devise 
to the widow, her heirs and assigns, carried a fee 
simple estate, and the language “for and during her 
natural life” was of no effect. 

The writer desires to emphasize that the Florida 
Court reached that conclusion first upon the conclu- 
sions of general principles and rules of interpretation 
alone, without reference to the peculiar circumstances 
or other provisions of the will, but independently of 
same. . : 

After stating the rule of general construction 
and quoting all of same, the Florida Court said: 

“This rule has never been questioned, and has 
our entire approval.” 

After reaching that conclusion upon general legal 
doctrines independently of anything else, the court pro- 
ceeded to show that in addition to those general rules 
which were a sufficient foundation for its decision, 
there were other provisions of the will and circum- 
stances from which inferences and deductions might 
be drawn indicating that in addition to the accepted 
rules of construction supporting the court’s conclusion, 
it was probably the intention of the testator that the 
will should have the construction which the court placed 
upon it under legal principles of interpretation. 

In said case, the court in part stated: 

“T give and bequeath unto my dearly beloved wife, 
Elizabeth Brantley, her heirs and assigns, all the prop- 
erty, goods, chattels, rights and credits of which I 
may be possessed for and during her natural life, ex- 
cept as hereafter provided.” 

“IT give and bequeath to my relative and friend, 
Dolphin Drew Rawls, the sum of one thousand dollars, 
to be paid out of my estate after my wife Elizabeth 
shall have departed this life or again marries.” 

“There is another bequest, giving the same sum to 
his nephew William R. Brantly, in the precise language 
of the preceding one. 

“If Brantley gave his wife a life estate only in the 
property, leaving the fee or absolute interest undis- 


posed of, in which event his heirs at law would take, | 
then they may maintain their suit, and the decision of 


the Court below in their favor was right. 

“If this be the fair import of the will, it must 
be in the clauses quoted, which are not very obscure, 
and may, perhaps be better understood by rejecting 
expletives and general expressions, so as to throw the 
three clauses into one thus: I give to my wife, her heirs 
and assigns, all the property of which I may be 
possessed for and during her natural life, except that 
I give to my relative Rawls and my nephew Brantly 
the sum of $1,000 each, to be paid after my wife shall 
have departed this life, or again marries. 


“There can be but little doubt, we think that the . 


testator designed to dispose of his entire estate, so as 


16 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


to leave no residuum; that he gave it all to his wife 
and his two relatives; that the bequest to his wife 
was of the absolute interest in the personalty—of the 
fee in the realty—subject to the payment of these 
two sums. He ‘gives all his property’ ‘to his wife, her 
heirs and assigns, except $2,000. 

“The only objection to this construction arises 
from the words, ‘during her life’ in the bequest to the 
wife, about which there can be but little difficulty, as 
their force and effect in such connection has been long 
since declared, by high judicial authority, in the case 
of Doe ex Dem., Cotten vs. Stenlake, where the devise 
was to one and her heirs, during their lives, in which 
the Court said, ‘the words during their lives, after the 
devise to the daughter and her heirs, are merely the 
expressions of a man ignorant of describing how the 
parties whom he meant to benefit would enjoy the 
property ; for, whatever estate of inheritance the heirs 
of his daughter might take, they could in fact only en- 
joy the benefit of it for their lives.’ 12 East, 515. This 
ruling has never been questioned and has our entire 
approval.” 

8 Fla. 226, 229-230, 

ONE OF THE MOST IMPORTANT FEATURES 
OF THIS WILL. 

THE WILL DOES NOT ATTEMPT TO GIVE A 
LIFE ESTATE WITH REMAINDERS OVER, BUT 
ATTEMPTS TO TAKE AWAY AT THE FIRST TAK- 
ER’S DEATH, WHAT OF THE PROPERTY SHE 
MIGHT THEN OWN, BUT WHICH WAS GIVEN TO 
HER IN FEE. 

In considering other cases cited by the Florida 
Supreme Court, in Roberts vs. Mosely, and author- 
ities to which we will refer, it is now important to ob- 
serve the above provisions in the will, and the follow- 
ing features: 

1. In the 3rd clause, giving the property abso- 
lutely in fee to the widow, there is not a single word 
prescribing qualifying, limiting, prohibiting, or de- 
fining any use which she may or must make of the 
property. 

2nd. There is no suggestion or provision or hint 
in the third clause which gave the property to the 
widow, absolutely, in fee simple, that there shall be 
any limit of time upon the ownership or use of the 
property, such as for life or during widowhood, or 
for a term of years or upon any contingency, or any 
such provision. 

The matter to be distinctly pointed out is in the 
provisions for the gift to the widow, and in the words 
and clause which gave her the property absolutely, and 
provide for her, there is no language placing any limit 
of use or time or restriction upon her ownership which 
even suggests any intention to give her less than a 
fee simple estate. 

All of the language and words which refer to the 


widow, Emma J. Fitzpatrick, and which express the 
gift to her, are absolutely and entirely unlimited as to 
time and use, and the words expressly state so that 
the matter cannot be questioned or doubted that she 
shall have and receive the same “in fee simple’. 

3rd. The provision purporting to give some resi- 
due of the property or the remainder of same that the 
widow might own, etc., or at the time of her death, 
to the testator’s sister, etc., is not embodied in any 
clause or provisions stating what shall be given to 
the widow in fee simple, and is not a qualification 
or limitation thereof embodied in sentences or clauses 
where the express gift to the widow in fee simple is 
made. 

Ath. The 4th and 5th clauses attempting or pur- 
porting to dispose of remnants or residue of prop- 
erty which the widow might own at the time of her 
death are set out in entirely distinct and separate 
clauses, in no way a part of, or connected with, the 
clause of the will which gives an absolute fee simple 
in language which cannot be mistaken and is a final 
and complete gift, to the widow of the testator. 

This observation is very important in connection 
with the examination of cases to which the Supreme 
Court of Florida has referred for authority. These 
comments are also important in connection with other 
essential principles involved in the law of wills hereto- 
fore supposed to be fixed and elementary. 

5th. The language of the 4th and 5th clauses 
does not express a technical remainder; and is not in 
technical language a devise of an estate in remainder 
over. 

6th. The 4th and 5th clauses do not show an ac- 
tual intent to leave what in law is regarded as a re- 
mainder of the estate. The 4th and 5th clauses do 
not mention the word “remainder.” 
DISTINCTION BETWEEN A REMAINDER ESTATE 

AND PARTS OF THE PROPERTY REMAINING. 

There is a great difference between giving the 
remainder of an estate of a testator after the death of 
the first devisee, and giving the mere remnants or resi- 
due or left over property at the death of the first 
devisee, which the first devisee may not have used 
or consumed or disposed of. 

An estate in remainder is a species of ownership 
or estate. The remaining property is a different thing. 

The remainder of an estate after the enjoyment of 
a life interest in the estate is the entire property sub- 
ject only to the life use, and such remainder is de- 
fined by the testator, and by law. 

On the contrary, the residue or remainder or 
remnants of the property which a first devisee may 
leave, and not use or consume after being given the 
property absolutely with full right to use, and dispose 
of it as she or he might desire, refers merely to the 
physical property which might happen to be left, and 
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the amount of it is entirely within the control of the 
first devisee. 

In the last instance, a testator has no control or 
say, nor has the law, as to what the remnants or 
remainder would be, nor any power to define same; 
but the whole matter is within the control of the first 
devisee, because he or she might use or consume or 
dispose of the entire estate, and there would be nothing 
left. 

Where there is a technical remainder, there is 
only the right of use for life and there is a definite 
estate, which will and must remain for the remainder- 
men, upon the death of the first devisee; and thus the 
testator defines, and the law governs what the remain- 
dermen will get and this matter is not left to the con- 
trol or wishes of the first devisee. 

THE ABOVE PRINCIPLES ARE EXCEEDINGLY 
IMPORTANT. 

The above distinctions about a remainder of the 
estate or an estate in remainder, as distinguished 
from mere remnants of the property left at the death 
of the first devisee, have a profound and important 
bearing upon the distinction between wills in which 
a fee simple is actually given to the first taker, but 
with an attempt in the will to control the use and dis- 
position of the property given in fee. 

The other class of wills distinguished from that 
above is that in which the gift is intended as less than 
a fee, but with powers of disposition by deed or will, or 
otherwise in fee. 

This distinction between an effort to control the 
use of property given in fee, and on the other hand, 
powers of absolute disposition annexed to a gift of 
less than the fee, involves important and well settled 
principles in law of wills, which are not always clearly 
perceived. 

That distinction is referred to by authorities as 
herein shown, above and hereinafter. 

These observations are important in connection 
with the authorities, and particularly the decisions of 
the Supreme Court of the United States, beginning 
with Smith vs. Bell, and later cases, discussing that 
case, elsewhere discussed in this article. 

The Supreme Court of Florida seems not to have 
observed any of these distinctions and matters, and 


to have found the question herein involved a very 


simple and easy matter for disposition, apparently 

without the necessity of discussing, or considering, or 

referring to the many important and difficult ques- 

tions in the law of estates and wills. 

SOME ESSENTIAL DISTINCTIONS BASED UPON 
THE ABOVE OBSERVATIONS. 

As we progress with the examination of cases, 
including those cited by the Supreme Court of Flor- 
ida, it will be observed that in the construction of wills 
in such cases, and like cases, it has been an important 
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element in arriving at the meaning and intention, fre- 
quently that in the clause or clauses giving the first 
devise or bequest, there has been language prescribing 
certain uses to be made of the property or mentioning 


some period of enjoyment, such as where it is provided ’ 


that property is tu be used and enjoyed for the support 
or education of the devisee during life, or widowhood, 
etc. 

In such cases, tne language of the will may not 
expressly state that the gift is for life, but where 
the remainders have been sustained as valid, according 
to the observation, of the writer, there has always been 
something in the language which made the first gift 
to the first devisee, which, while not explicit or def- 
inite, perhaps, at least, conveyed the suggestion that 
the gift was not, or might not have been intended to 
be absolute or in fee, and on account of some such lan- 
guage or provision in the first gift, leave it open to 
construction (even though the opening be a slight 
loophole), and this fact with the later provisions with 
remainders over to other parties has led the courts in 
such cases to hold that the first gift was not intended 
as a gift in fee simple. 

And where the word “heirs” has been used in 
connection with the first gift, it has frequently been 
held that that word was intended to mean children or 
descendants or particular people who were heirs of the 
party, and was not intended in its legal sense to carry 
fee simple. 

But as far as the writer can observe from the 
cases which he has had opportunity to examine, there 
is no case in a will like that involved in the Roberts 
case, where in a distinct and complete clause, is given 
in express language, the entire estate of every kind 
to the widow, “in fee simple’, and where there is not 
a suggestion of a qualification of a use, or as to the 
term of the enjoyment, or any limitation upon the dis- 
position of the property, or anything else, suggesting 
in the very gift to the first devisee that there is any- 
thing less than a fee intended, in which any court has 
held that the intention was not to give a fee simple 
estate, where the clause expressly stated the kind of 
estate that was intended to be given, and where the 
gift was complete in the clause without the suggestion 
of a qualification, and without any room for construc- 
tion. 


MISIMPRESSION GIVEN BY DECISION 
IN ROBERTS CASE. 


A mere reading of the opinion in the said case of 
Roberts vs. Mosely would give the impression that 
there is an English rule in which a few scattering 
American cases concur, but that there is a better rule 
in accordance with that stated in the said Roberts 
case by the Florida court, and that this better rule 
is concurred in by the greater number of American 
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Courts, including the Supreme Court of the United 
States. 

This impression is entirely without foundation in 
fact; and the rule almost universally adopted, is to the 
contrary; and this is true even in jurisdictions which 
the Florida Court cites as supporting this so-called 
“better rule.” 

A very clear and succinct statement of the pre- 
vailing rule, and apparently the correct one, is stated 
in a case note in 5 L. R. A. (N. S.), beginning page 
323; the note accompanies the principal case of Moran 
vs. Moran, decided by the Supreme Court of Michigan 
in 1906, 106 N. W. 206, 5 L. R. A. (N.S.) 323. 

The headnote of the case states the decision as 
follows: 

“A devise of testator’s property to his wife, ‘to 
be hers absolutely’, vests in her a fee; and a subse- 
quent clause ‘provides that if, at her death, any of 
the property be still hers,’ then the residue ‘shall go to 
my heirs,’ is void for repugnance.” 

An important comment is made by the Court 
upon distinctions in wills which alter cases, and which 
the writer has brought out elsewhere in this article. 
The Court said as follows: 

“Similar testamentary provisions have frequent- 
ly been before this court for construction, and have 
been passed upon. This will differs from those in the 
other cases in that it does not contain the words 
‘during her natural life’, or ‘for her use during her 
natural life’, or words giving power to sell ‘for her 
use and benefit’, or similar expressions, familiar to the 
profession, which have been referred to in the decisions 
in this state as aids in arriving at the intention of 
the testator, or in determining whether later words in 
the instrument indicative of reserving a remainder 
over are repugnant to an earlier devise. The terms of 
the instrument under consideration are: ‘I give, devise, 
and bequeath to my beloved wife Mary E. A. Moran, all 
my property real and personal, of every name, nature, 
and description to be hers absolutely’. This is a plain, 
clear, and direct gift and devise, without qualification 
or limitation. It offers no difficulty in arriving at the 


his wife all of this property, and created in her a title 
in fee simple to the real estate, with unlimited power 
of conversion and disposition. The words in the will 
which follow this clause are: ‘Providing however, that 
if at her death, any of said property be still hers, then 
the residue still hers shall go to my, not her, nearest 
heir or heirs.’ If by this, it was intended to dispose of 
a remainder over to his heirs, it is certainly repugnant. 
to the former part of the will already construed, and 
is void, being inconsistent with the absolute estate al- 
ready devised. Jones vs. Jones, 25 Mich, 401, cited and 
approved in Dills vs. LaTour, 136 Mich. 2438, 98 N. 
W. 1004. The expressions in this later clause indi- 


real intent and meaning of the testator. By it he gave. 
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cate to us that he understood that he had given her 
an absolute estate, and was not creating a gift or 
devise of what might remain after her decease. He 
says: ‘if at her death any of said property be still 
hers, then the ‘residue still hers shall go to my... 
... nearest .. . heirs’—thereby expressing his wish as 
to its distribution. The absence from this instrument 
of certain expressions referred to earlier in this opinion 
makes the clear intent of the testator easier to be as- 
certained, and renders less difficult the application of 
the fundamental rule of construction of testamentary 
documents that the real intent and meaning of the tes- 
tator must be given effect, if that intent can be derived 
from the instrument and is lawful; and that for this 
purpose all of the clauses of the will are to be consid- 
ered, and, if possible, harmonized. 

The decree of the Circuit Court is affirmed, with 
costs.” 

It will be seen that the Michigan Court has brought 
out the very point which the writer has advanced in 
this article elsewhere, as to the distinction between an 
absolute gift in fee, followed by a later gift in the will 
to direct after such gift, what shall be done with the 
property at the death of the devisee, or what the de- 
visee shall do with it, and a gift which might have been 
a fee, but is shown otherwise by later provisions in 
the will. 

In the Roberts case, like in the above Michigan 
case there was no qualification in the gift itself to the 
widow, and no limitation as to time, and no expres- 
sion as to enjoyment for life, or during widowhood, or 
anything else, like in some wills; but there was an 
absolute and final gift. 

The attempted gift over was not a devise of the 
remainder of the estate in the sense that the entire 
estate would consist of a life estate in all the proper- 
ty, and the remainder in all of the same property at 
the death of the first taker. 

The will in the Roberts case comes within that 
class of wills where instead of a gift of a remainder, 
an entire estate in fee is given to the first taker; and 
then an effort is made to control and dispose of what- 
ever remains of the physical property which might 
be left unused at the death of the first taker. 

Clearly the above effort is not a devise of the 
remainder of the estate, or of an estate in remainder, 
but is an effort to take back and dispose of and control 
remnants of the physical property entirely undefined 
in amount or extent, and which possibly the first 
taker might leave unused. 

The distinction is not difficult to perceive and is of 
utmost importance, as is pointed out in the later cases 
of the Supreme Court of the United States in distin- 
guishing same from Smith vs. Bell. 

In the case note above referred to, it is in part 
stated as follows: 
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“Devise absolutely: effect of subsequent gift over. 
The rule that a gift over after an absolute devise is 
void is practically undisputed, and is referred to in 2 
Redfield, Wills, 278, as “a settled rule of American, 
as well as English, law.” 

“The technical grounds for this rule are thus 
stated in Burton vs. Gagnon, 180 Ill. 345, 54 N. E. 279; 
‘This limitation over must be sustained, if at all, as a 
remainder, or as an executory devise. But the law is 


well settled that a remainder cannot be limited after ' 


an estate in fee. Where a fee has been devised a lim- 
itation over, being inconsistent with the devise, is void. 
A person cannot invest one with an estate in fee in 
property, and at the same time invest another with the 
same estate in the same property. Nor is the limi- 
tation over by way of executory devise valid, for the 
reason that the power to dispose of the estate by will, 
which was conferred on appellee by the third and 
fourth clauses of the will, is fatal to the existence of 
an executory devise. The rule is well settled that an 
executory devise cannot subsist where the first taker 
has the absolute power of alienation by deed or will 
...It may be regarded as of the essence of an execu- 
tory devise that it cannot be destroyed by any alter- 
ation in the estate out of which it may have been lim- 
ited. Fearne, Contingent Remainders, 51.’ 

“And in Mitchell vs. Morse, 77 Me. 243, 52 Am. Rep, 
781, 1 Atl. 141, it is said: ‘When, by the terms of the 
devise, an estate in fee simple is given, the addition 
of a devise over of a remainder is void, because, the 
whole estate having already been disposed of, there 
is nothing for it to act upon. The argument usually 
urged against this conclusnon is that the devise over 
ought to be allowed to cut down or reduce the estate 
previously given to a life estate, upon the ground that 
such must have been the intention of the devisor. And 
in a few cases this argument has prevailed. But in a 
large majority of the cases, both in England and in 
this country, it is held that a mere devise over of a 
remainder will not cut down the estate given to the 
first taker.” 

“The validity of such a limitation over as an 
executory devise is discussed in Van Horne vs. Camp- 
bell, 100 N. Y. 287, 53 Am. Rep. 166, 3 N. E. 316, 771, 
as follows: ‘The precise question presented therefore, 
for our determination is, whether an executory devise 
can be made to depend on the non-execution by the 
first taker of an absolute beneficial disposing power, 
vested in him by the will creating the limitation, or. 
in other words, whether there can be a valid executory 
devise where the executory limitation is conjoined 
“with an absolute power in the primary devisee to 
defeat and cut off the future estate or interest by 
alienation of the entire fee in his lifetime, and whether 
it makes any difference, as to the rights of the ulterior 
devisee, whether the power has or has not been ex- 


ercised. This question we may reasonably expect to 
find answered by the authorities; and, as we under- 
stand them, it is answered by an unbroken line of 
authorities in this state, and the almost uniform 
course of decision elsewhere, against the validity of 
such a limitation ... The general rule sustains a limita- 
tion over after the devise of a fee, on a contingency 
defeating the prior estate; but, if it shall be found 
that the law of executory devises, as established by the 
courts, does not permit such a limitation over on a par- 
ticular contingency, as, for example, where an abso- 
lute power of disposition is vested in the first taker, 
then the limitation over in that case is not a good 
executory devise, because it does not come within the 
rules regulating that species of limitation. The limi- 
tation over in the case supposed would be repugnant 
to the prior fee and the superadded power, not be- 
cause there could not, in the nature of things, be a 
complete and perfect execution of the intention of 
the testator, for manifestly there is no necessary re- 
pugnancy, in fact, between a gift to A with power of 
disposition, and a gift over to B in case the power is 
not exercised. But such a gift over, upon the assump- 
tion made, is repugnant in law to the prior estate 
and power, because the law has declared that a valid 
limitation over cannot be made to depend upon such 
a contingency. The law in the case supposed defeats 
the intention of the testator. But this occurs in all 
cases where the testator undertakes to do what the 
law does not permit.’ And after a review of the cases, 
the court says: ‘The authorities cited sustain, I think, 
the main proposition of this opinion, that, according 
to the uniform course of decision in this country and 
the great weight of authority in England, a valid ex- 
ecutory devise cannot at common law be limited after 
a fee, upon the contingency of the non-execution of an 
absolute disposing power vested in the first taker; 
and that such a limitation over is void in its cre- 
ation.” 

The said note then quotes from Howard vs. Carusi 
(United States Supreme Court), and proceeds to say: 

“If, therefore, there be an absolute power of dis- 
position given by the will to the first taker, as, if an 
estate be devised to A in fee, and, if he dies pos- 
sessed of the property without lawful issue, the re- 
mainder over, or remainder over of the property which 
he, dying without heirs, should leave, or without sell- 
ing or devising the same; in all such cases the remain- 
der over is void as a remainder, because of the preced- 
ing fee; and it is void by way of executory devise, be- 
cause the limitation is inconsistent with the absolute 
estate, or power of disposition expressly given, or 
necessarily implied, by the will. A valid executory de- 
vise cannot subsist under an absolute power of dis- 
position in the first taker.’” 


The note then cites Illinois, Indiana, Kentucky, 
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Iowa, Maryland, Massachusetts, Missouri, New Jersey, 
New York Chancery, South Carolina and Tennessee 
cases. 
The note then states as follows: 
“The great difficulty with respect to the rule un- 
der discussion lies in determining its applicability to 
any given case. Where, as in the case in hand, the 
devise itself is so phrased, as to leave no doubt as to 
whether it is, of itself, absolute, the nullity of the sub- 
sequent gift clearly follows; but, where there is room 
for interpretation, the solution is not so easily arrived 
at. For example, a devise which would be deemed to 
give an absolute fee if it stood alone may be reduced to 
a life estate by construction in connection with the 
gift over, which will then be valid, while on the other 
hand, a gift over of what may remain at the first 
taker’s death may sufficiently indicate an intention 
to couple an absolute power of disposition with 
the devise to the first taker, which will vest a fee in 
him and so defeat the subsequent gift itself. A dis- 
cussion of this somewhat complicated topic being only 
incidental to the question under consideration, it may 
suffice here to state that, as a general rule, a devise 
will be considered absolute, where an unrestricted pow- 
er of disposition is expressly given, or where it may be 
implied from the fact that the gift over is of what 
may remain undisposed of at the first taker’s death.” 
(The Florida Court does not mention the above prin- 
ciples in the Roberts case. Did it intend to discard 
them, or were they overlooked ?) 
To the above statement, there are innumerable 
cases cited, including Connecticut, Illinois, Maryland, 
Indiana, New York and many cases from the jurisdic- 
tion from which the Florida Supreme Court cited de- 
cisions to the contrary. The list of cases is too long to 
set out in this brief. 
In said case note, it is then shown that where an 
absolute fee is first given, that a limitation over con- 
sidered in the aspect of a condition subsequent, is also 
invalid. 
See Page 326. 
There is not space to quote all of said note. 

THE MEANING OF THE OPINION 

IN ROBERTS VS. MOSELY 

Special emphasis must be placed upon the fact that 
apparently, the majority opinion in Roberts vs. Mosely 
is intended to convey the meaning, that the testator’s 
widow did not take an estate in fee simple or an 
absolute ownership in anything. 
As the author hereof understands that opinion, 
the decision is that the testator’s widow took only a 
life estate in all of the property. 
Apparently the will is not construed as giving to 
the remaindermen only what the widow does not use, 
dispose of or sell or consume, that is, only what she 
happens to own, of the estate, at her death (as the 


20 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


will provides expressly) ; but the entire interest of the 
widow in all the property of the estate-is declared to 
be cut down and limited to a life estate. 

The citation of Smith vs. Bell (U. S. Sup. Ct.) 
with the assertion that “this case might well be dis- 
posed of on authority of” that case, taken together 
with the assertions in the opinion, seems to make the 
construction of the Court conclusive as above stated 
(said cited case is analyzed fully in Part II hereof). 

The court makes no allusion to the fact that the 
will does not anywhere give an estate in remainder 
in testator’s property to the remaindermen, but at- 
tempts to give such of same as testator’s widow might 
own at the time of her death. Said provision is an 
attempt by testator to will the property of the widow 
owned at her death (if any she owns) formerly owned 
by testator but given absolutely to said widow. 

This is so plain that some doubt was at first en- 
tertained by the author as to whether the court really 
meant to hold that there was only a life estate in all 
of testator’s property, left to his widow. 

It was upon first impression believed by the 
author that the court had held that at least as to the 
property disposed of or consumed by the widow in 
her lifetime, she had absolute ownership; and that 
the remainders would take effect only upon what of 
the estate she happened to own at her death. 

However, the Court’s decision as the author un- 
derstands it, went tothe extreme of holding that there 
was only a life estate in the widow in all of the prop- 
erty. 

EITHER OR BOTH OF SAID CONSTRUCTIONS 
LEGALLY AND LOGICALLY INCORRECT 
Either of said constructions is, or both of them 

are, incorrect according to the authorities, as the 
writer understands them. 

The propositions, authorities and arguments 
herein, apply to, and demonstrate the incorrectness of 
either the view that the widow took only a life estate 
in all the property, or of the view that she took only 
a life estate in what property she did not use or con- 
sume or dispose of in her lifetime. 

The only correct and logical construction of the 
will in question, is that the widow was given abso- 
lute ownership in all of the estate and the other pro- 
visions for others, etc., were void. 

This will be demonstrated in this article accord- 
ing to the views of the author. 

ESTATES UPON WHICH REMAINDERS 
MAY BE LIMITED. 

With reference to estates upon which remainders 
may be limited, the following statement is found in 24 
American and English Encyclopedia of Law, pages 
380, 381: 

“No Remainder After Fee Simple. It is obvious 
from the nature of things that a remainder cannot be 
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limited on a fee simple, because that is the entire in- 
heritance, and after a grant or devise of the fee noth- 
ing can be left to limit over, but this, of course, does 
not preclude the creation of alternative or substitu- 
tional fees. . 

A Qualified or Base Fee, sometimes called a de- 
terminable fee, though not of the dignity of a fee 
simple, because of its dependence on collateral circum- 
stances, carries with it, during its continuance, the 
same rights and privileges as a fee simple, and is so 
far regarded as the entire inheritance that a remainder 
cannot be limited on it. 

Conditional Fee.—There is some diversity of 
opinion as to whether a remainder can be limited after 
a conditional fee. An eminent writer insists that such 
limitations were proper at common law, and he shows 
that they were in common use before the passage of 
the statute de donis. But however it may have been 
at that time, it seems to be well settled by the de- 
cisions since the enactment of the statute de donis that 
no remainder can be limited after a conditional fee.” 

The writer has not had opportunity to examine 
the authorities cited under the above statements to 
verify the correctness of the text, but those rules seem 
to be stated frequently in those different text books 
and cases which he has read. 

WHAT PROVISIONS CAN BE REPUGNANT, IF 
THOSE IN THE WILL IN THE ROBERTS 
CASE ARE RECONCILABLE. 

The doctrine of the case in Roberts vs. Mosely, 
is that where provisions in a will are repugnant, and 
irreconcilable, that some must be discarded, but that 
provisions which give a complete fee simple estate 
(definitely defined in the will as such) to one party 
but which give part or all of the same property to 
another party in fee simple, at the death of the first 
devisee, are “easily reconcilable’” and not repugnant. 

The question arises: “If these provisions are not 
repugnant, what provisions can be held repugnant or 
contradictory ?” 

If a fee simple (absolute ownership) is first given, 
all of the attributes thereof are given. Among these 
is the right to have the property descend to one’s heirs 
according to law. 

Also there is the right of the owner in fee, to 
will the property. 

There is the right to permit it to escheat to the 
State, if there are no heirs and no will. 

There is the right not to sell or dispose of it, or 
consume it. 

To devise property in fee simple, and yet to make 
a second gift in fee simple, attempting to take away 
those attributes which the law gives, or attaches, to 
the first gift in fee, certainly involves contradictory, 
repugnant and irreconcilable provisions. 

The effect of the provisions in the will in the 


Roberts case is: “I give all of my property to my wife 
in fee simple’, followed by the provision: “I give to 
other parties in fee simple some or all of the property 
above given by me to my wife in fee simple, to wit, 
what she owned in fee simple under this will and still 
owns at the time of her death.” 

If said provisions are not repugnant, it would be 
difficult to think of provisions which would be con- 
tradictory and irreconcilable. 

THE ONLY WAY TO RECONCILE THE 
PROVISIONS IN THE WILL IN THE 
ROBERTS CASE. 

The only way in which the provisions in the will 
in the Roberts case can “be reconciled” is to discard 
the words “in fee simple” in the devise to the wife; 
because if the Court discards the attributes, charac- 
teristics and qualities of a fee simple estate, or any 
of them, the gift is not in fee simple. 

To do this is to discard the express definition of 
the estate given by the testator, explicitly asserted in 
the will without qualification. This would be discard- 
ing provisions from the main or central thought and 
purpose of the testator (the Supreme Court expressly 
stated that the provisions for the widow were the 
primary purpose) and making the same yield to the 
secondary purposes and provisions of the will which 
are repugnant and contradictory thereto. 

NECESSITY FOR DEFINITE AND RELIABLE 
RULES OF CONSTRUCTION, AND CERTAINTY IN 
MEANING OF TERMS IN WILLS, AS STATED 
BY CHANCELLOR KENT. 

There is probably no wiser and more satisfactory 
statement of the sound principles of legal philosophy 
as to the construction of wills than are the observa- 
tions of Mr. Kent in his Commentaries upon the law, 
in which he states: 

“It is most desirable that there should be some 
fixed and stable rules even for the imterpretation 
of wills; and whether those rules be founded upon 
statute, or upon a series of judicial decisions, the 
beneficial result is the same, provided there be equal 
certainty and stability in the rule. There has been a 
strong disposition frequently discovered in this country 
to be relieved from all English adjudications on the 
subject of wills, and to hold the intention of the tes- 
tator paramount to technical rules. The question still 
occurs, whether the settled rules of construction are 
not the best means employed to discover the inten- 
tion. It is certain that the law will not suffer the 
intention to be defeated, merely because the testator 
has not clothed his ideas in technical language. But 
no enlightened judge will disregard a series of ad- 
judged cases bearing on the point, even as to the 
construction of wills. Established rules, and an hab- 
itual reverence for judicial decisions, tend to avoid the 
mischiefs of uncertainty, in the disposition of proper- - 
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ty, and the much greater mischief of leaving to the 
courts the exercise of a fluctuating and arbitrary dis- 
cretion. The soundest sages of the law, and the solid 
dictates of wisdom, have recommended and enforced 
the authority of settled rules in all the dispositions 
of property in order to avoid the ebb and flow of the 
reason and fancy, the passions and prejudices of trib- 
unals. When a particular expression in a will has 
received a definite meaning by express adjudications, 
that meaning ought to be adhered to, for the sake of 
uniformity, and of security in the disposition of land- 
ed property.” 

4 Kent’s Commentaries, 14th. Ed. Pages 665-666 
(bottom numbers). 
THE OBJECT OF TECHNICAL RULES IS TO GIVE 
EFFECT TO THE INTENTION OF THE TESTATOR, 

AND NOT TO DEFEAT SAME. 


DISCUSSION OF AN IMPORTANT 
NORTH CAROLINA CASE. 


Frequently we find statements in judicial opinions 
and in rules upon the subject to the effect that tech- 
nical rules must yield to the intention of the testator 
in a will in order to carry out his real wishes. 

Sometimes these expressions seem to involve a 
misimpression of what the so-called “technical rules” 
are. 

There seems to be in many instances, the er- 
roneous idea that such technical rules conflict with 
the object of the testator. (See Chancellor Kent’s 
statement, supra.) 

As a matter of fact, these rules designated as 
technical have generally been developed out of the 
dual purpose of the courts to effectuate the intention 
of the testator, and not to defeat it, and at the same 
time to bring some stability and certainty to the law, 
by attaching definite meaning to particular words and 
phrases. 

The two co-ordinate and equally important pur- 
poses, effecuation of the testator’s intention, and uni- - 
formity and certainty in the law, have been blended in 
some of these rules. 

As certain kinds of estates have certain charac- 
teristics and attributes in the law of property, the ef- 
forts of the courts have been directed towards effec- 
tuating the intentions of the testator, and at the same 
time endeavoring to harmonize those intentions with 
the legal qualities of estates and quantity of owner- 
ship in the property. 

As wills almost entirely deal with property, and 
are merely one method of transferring property, it is 
natural that the tendency of the courts has been, 
generally speaking, to interpret wills in harmony with 
and in recognition of the law of property, and estab- 
lished principles of ownership and enjoyment thereof. . 
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Indeed it is unescapable that if there is to be a definite 
system of legal ownership and rights in property under 
any certain principles of law, this system must be 
applicable to all kinds of property, regardless of the 
methods of transfer. 

For the sake of definition and classification, dif- 
ferent kinds of rights of enjoyment and ownership 
have been designated as different kinds of estates, and 
long lines of judicial decisions have gradually settled 
these principles of the law of property. 

IN THE NATURE OF THINGS, CERTAIN THINGS 
ARE IMPOSSIBLE. 

There are certain so-called technical rules of in- 
terpretation of wills which are not properly speaking 
really technical, although in some instances somewhat 
rigid upon superficial consideration; but in the nature 
of things, there are certain truths and certain un- 
avoidable, logical foundations which exist, and cannot 
but exist, regardless of the intention of the testators. 

As an example, if a testator provides by will that 
his entire estate for the period of the next fifteen 
years following his death shall go to and be enjoyed 
exclusively by a certain devisee, another provision in 
the same will would be impossible of realization, which 
provided that all of his entire estate for the next fit- 
teen years following his death should go to the ex- 
clusive enjoyment of another devisee. 

Likewise a life estate could not be devised ex- 


clusively in all of the property to John Smith during 


his lifetime, and at the same time be devised either 
in part or in whole to Frank Brown, for and during 
the lifetime of John Smith. 

Likewise a devise in fee simple, defined in the will 
to be a fee simple estate could not be given entirely to 
John Smith, and at the same time either entirely or 
in part to Frank Brown. 

Along this line of obvious logic, truth and 
reason, the courts have held (and such ruling is un- 
avoidable) that if it is apparent beyond mistake or 
question that an estate in fee simple is given to one 
party (which is a complete gift of the entire owner- 
ship without limit) that it cannot be given to an- 


' other party in whole or in part; and that remainders 


over cannot be given because of the very qualities 
which constitute an estate, a fee simple estate. 

When a court, for instance, holds that after a fee 
simple given to one party, that no gift over of any 
of the property and no remainder can be devised by 
the will, the court is not attempting to set aside 
the intention of the testator, but merely to carry out 
what the testator has actually said. 

When a testator says that he is giving a fee 
simple, or uses language which means the fee simple, 
and then attempts to provide certain remainders over 
of what shall become of the property remaining at the 
death of the first taker, the courts in holding that 
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after the gift of the fee simple that the attempted 
other gifts are void, are merely attempting to carry 
out what the testator himself had asserted in his will 
as to the first gift. 

In such a will, the court is confronted with a sit- 
uation where it must reject some part or parts of the 
language, and declarations in the will. If the testator 
declares that he is giving a fee simple or uses language 
to that effect, the courts must either accept those 
declarations, and hold that other provisions are void, or 
must set aside the effect of that language or those 
declarations as to the first devise, and hold in effect, 
that notwithstanding the testator’s language that the 
court will not permit the construction to be that of a 
fee simple was given to the first taker, but that some 
kind of lesser estate was given by the testator as in- 
dicated by limitations or gifts over to subsequent de- 
visees. 

If the latter provisions in the will are to be given 
effect, then the courts must reject some of the earlier 
assertions and language in the will, or must discard 
part of their meaning and effect. 

A CLEAR STATEMENT IN A NORTH CAROLINA 
CASE. 

To bring out some of these principles of inter- 
pretation and to show how they have been regarded 
as aids to the arrival at the intention of the testator, 
consistently with legal principles, the writer will quote 
certain rules from a decision in the Supreme Court of 
North Carolina, decided in 1920, which are some of 
the general rules of the interpretation sometimes re- 
ferred to as technical rules. 

- It is necessary to consider these rules to deter- 
mine whether the Supreme Court of Florida in the 
case of Roberts vs. Mosely has intended to set aside 
and override these rules, and how far these rules have 
been abandoned by that court, if at all. 

These doctrines have been gathered by the writer 


from various parts of the opinion in said cause. The. 


writer is numbering these statements for the sake of 
convenience, although they are not numbered in the 
opinion, and the same are as follows: 

1. “In construing a will, where there is doubt 
or ambiguity, the true intent and meaning of the 
testator should be gathered from the entire instru- 
ment, in accordance with the rules of law established 
for the purpose.” 

2. “The first taker in a will is presumably the 
favorite of the testator, and in doubtful cases the 
gift is to be construed so as to make it as effectual 
as to him as the language of the will, by reasonable 
construction, will warrant.” 

3. “The cardinal rule in the construction and in- 
terpretation of wills, or codicils, is that the intention 
of the testator must be ascertained if possible, and, 
if it is not in contravention of some established rule 


of law or public policy, must be given effect, and by 
this is meant the actual, personal, individual intention, 
and not a mere presumptive intention inferred from 
the use of a set phrase or a familiar form of words. 
For this purpose, the will should be construed liber- 
ally, but it cannot be construed so as to effectuate 
an intention which is contrary to some rule of law 
or public policy.” 

4. “Where the will affords no satisfactory clue 
to the real intention of the testator, technical rules 
for the construction of wills are to be followed so far 
as they aid in determining that intention; but any 
technical rules, if they would tend to defeat such in- 
tention, must yield to a practical construction of the 
will.” 

5. “Expressions of doubtful or uncertain mean- 
ing or equivocal language cannot defeat a general in- 
tent clearly expressed in the will. Barrett v. March, 
126 Mass. 213; Behrens v. Baumann, 66 W. Va. 56, 66 
S. E. 5, 27 L. R. A. (L. S.) 1092.” 

6. “If one devise in fee simple, he cannot make a 
limitation over by way of executory devise without 
cutting down the first fee, in order to make room for 


the second; for, after giving a fee simple absolutely, - 


there is no part of the estate or interest left in him. 
So if one devise in fee, without an express limitation, 
and give a general power to dispose of the land, he 
cannot make a limitation over to a third person in case 
the first taker dies without disposing of the land, or 
as to such parts as he does not dispose of, for the 
general power confers the absolute ownership and 
leaves nothing in the devisor. This was said by Chief 
Justice Pearson, in McDaniel v. McDaniel, 58 N. C. 
353.” 

7. “A devise of an estate generally or indefinite- 
ly, with a power of disposition over it carried a fee.” 
Patrick v. Morehead, 85 N. C. 62, 39 Am. Rep. 684; Her- 
ring vs. Williams, 158 N. E. 1, 73S. E. 218.” 

8. “ ‘Having annexed a condition after devising 
a fee, the condition is void.’ Latimer v. Waddell, 119 
N. C. 370, 26 S. E. 122, 3 L. R. A. (N. S.) 668.” 

9. “Where real estate is given absolutely to one 
person, with a gift over to another of such portion as 
may remain undisposed of by the first taker at his 
death, the gift over is void, as repugnant to the abso- 
lute property first.given; and it is also established law 
that where an estate is given to a person generally 
or indefinitely with a power of disposition, or to him, 
his heirs and assigns, forever, it carries a fee, and 
any limitation over or qualifying expression of less 
import is void for repugnancy.” _ 

10. “The only exception to such a rule is where 
the testator gives to the first taker an estate for life 
only, by certain and express terms, and annexes it to 
the power of disposition. In that “particular and spe- 
cial case the devisee for life will not take an estate 
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in fee, notwithstanding the naked gift of a power of 
disposition. Schouler on Wills, Executors & AdM’rs., 
pp. 703, 594, in which is cited Mulvane v. Rude, 146 
Ind. 482, 483, 45 N. E. 659, and others.” 

11. “Where the words of the will were, ‘But 
should she die without issue and leave any property 
at her death given by this will’, then over, it was 
held that an implied power was given and that the 
devisee acquired a fee in the property. Galloway v. 
Durham (1904) 118 Ky., 544, 81 S. W. 659, 111 Am. 
St. Rep. 300, cited in notes, v. 30 A. & E. Encyclopedia 
of Law, p. 737.” 

Carrol v. Herring et al, 104 S. E. 892, 893, 893. 

In the above case, the Supreme Court of North 
Carolina held that the following provision of the will 
involved gave the son of the testator a fee simple es- 
tate, and that the provisions for reminders over took 
no effect. 

“I give, bequeath and devise to my son, James 
A. Carrol, two hundred ($200.00) dollars, to be paid 
by my executors, and I devise to him the ten acres 
of land known as the Pearce land, on which he has 
built a house where he lives. Also 37 acres which I 
bought of Warren Carver, and lying east of the Hoily 
land, both said tracts to said James A. Carroll in fee, 
but if he die without heirs possessing these lands, or 
either tract, with remainder to the heirs of J. W. 
Carroll.” 

Page 892. 

THE NORTH CAROLINA COURT STATES SAM& 
RULE OF CONSTRUCTION AS FLORIDA COURT, 
BUT REACHES OPPOSITE CONCLUSION. 

The writer has used this case and brought out the 
above statements, because the North Carolina Court 
strongly asserts that the intention of the testator 
prevails, yet recognizes the impossibility of giving the 
same property absolutely and completely to one party, 
and yet also giving it to another; and shows that that 
rule cannot be overcome by intention of the testator. 

The said case is a comparatively late case, and 
the writer also wishes to demonstrate that while the 
North Carolina Court asserts the same doctrines as the 


Florida court to the effect that the intention of the 


testator must prevail, its decision demonstrates how in 
fact it applies technical rules for the very purpose of 
effectuating the intention of the testator, and not to 
defeat it; and shows that in the correct application of 
the principle, that the intention prevails, that it con- 
strued a will to give a fee simple to the first taker, 
although the attempted gift over was in substance 
like the provisions in the will in the case of Roberts 
vs. Mosely. 

THE TESTATOR IN NORTH CAROLINA CASE 
DEFINF!) THE ESTATE GIVEN AS FEE SIMPLE 
LIKE IN THE ROBERTS CASE. 

The writer has also used the said case because it 


is one in which the will expressly states that the prop- 
erty was given “to said J ames A. Carrol in fee.” 

As in the Roberts case, we have the express def- 
inition by the testator of what kind of estate he in- 
tends the first devisee to take. 

Now the North Carolina Court and the Florida 
Court, in said two cases respectively, said that the 
intention of the testator must prevail. : 

The question at once arises whether the court 
will, under that assertion carry out the expressed in- 
tention that the first taker shall have a fee, or not. 

The testator says that it is his intention that the 
first taker shall have a fee simple estate, and the court 
stating that the intention of the testator must pre- 
vail in the Florida case, says that the first taker shall 
not have a fee simple, but shall have a life estate; here 
contradicting the testator’s statement; whereas in the 
North Carolina case the court says that it will carry 
out the testator’s declared intentions, and the first 
devisee shall have a fee simple, in accordance with the 
testator’s statement. 

The Florida court asserts that it finds no diffi- 
culty in reconciling the first absolute and complete 
gift in fee simple to the widow, with a later attempted 
gift over of what the widow might own at her death 
to other parties, in fee simple. 

There is no reference in the will in the Florida 
case to any life estate in the widow, or any limita- 
tion upon disposition of the property, or upon the use 
or transfer thereof, in the first taker. 

We have, therefore, opposite and repugnant and 
contradictory gifts in the will, but the Florida court 
reaches the conclusion that the first gift stated to be 
a fee simple by he testator, is not a fee simple, but is 
a life estate, although the testator states the contrary; 
and the court finds no difficulty in “reconciling” later 
provisions, but actually does not reconcile the pro- 
visions, but permits the later or subsidiary provisions 
to contradict the declaration of the testator, as to the 
principal object of his will, and his chief consideration, 
to wit, the provisions for his widow. 

To demonstrate these matters more clearly, we 
should refer back in this article and consider the at- 
tributes of a fee simple, analytically, hereinabove set 
forth. 

The following are comparatively late cases (1907- 
1909) which sustain in general the proposition that 
after a clear gift in fee simple, later provisions for 
property remaining or unsdiposed of at the time of 
death of the devisee in fee, shall go to others, are void 
for repugnancy: 

Bernstein vs. Bramble, (Ark) 99 S W 682; 8 S, 
1028. 


Williams vs. Green (Ill) 92 N E 960. 
Curry vs. Curry (Ind app.) 105 N E 951. 
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Hayes vs. Gunning, 101 N Y S. 875; In re: Wood 
(R I) 67 Atl 8. 

Hawley vs. Watkins (Va) 63 S E 560. 

Rolley vs. Rolley Ex’tx (Va) 63 S E 988. 

An instructive case is: 

Bennett vs. Association ete., for Friendless Poor 
(N J) 81 Atl 1098. 

Also see Turnbull vs. Johnson (Mich) 116 N W 
1009 and cases therein cited. 

An important case, upon general principles of con- 
struction where fee simple first given, is: 

Salter vs. Philbrick (1914) (N H) 91 Atl 914. 


CERTAIN BASIC RULES RELATIVE TO WILLS 
NOT REFERRED TO IN THE ROBERTS CASE. 


The Supreme Court of Florida in the Roberts case 
refers to the rule that if a will vests absolute interest 
in fee in the first devisee that provisions for re- 
mainders over are void for renugpancy, as seeming 
“to be supported by the English rule” and “‘it is also 
the rule in some of our states.” 

This statement is entirely in error as to both 
propositions. 

’ The rule in question is not peculiarly an English 
rule, but it is both the English and American rule, 
and it is the rule of the jurisdictions of those courts 
which the Supreme Court of Florida cites to the con- 
trary, and is expressly the rule of the Supreme Court 
of the United States, notwithstanding the citation of 
Smith vs. Bell by the Florida Supreme Court. 

The rule in question is not a technical rule, but 
is a mere rule of common sense and reason, and log- 
ically there can be no other rule. 

An absolute gift of property in fee simple or ab- 
solute ownership first to one party, necessarily gives 
to that party an estate with all of the attributes of ab- 
solute ownership. 

Absolute ownership of fee simple among other at- 
tributes has these characteristics: 

The owner has complete right to use the property 
as he sees fit, to waste it, to sell it, to give it away, 
to transfer it, and in each such instance, to pass ab- 
solute and complete ownership in it to the next owner. 

If he owns it at his death, it is a matter of law 
under the principles and provisions of law that it will 
then go either by descent as provided by the laws 
of inheritance to his legal heirs, if any, or if none, 
to the state; or if he die testate, it will go to whom 
he devises it by will. 

Those characteristics of absolute ownership are 
matters of legal principle and legal provisions. 

When the courts assert therefore, that when an 
absolute devise or bequest of property in fee simple 
or in absolute ownership has first been made to one 
party, that the testator, cannot then make a further 
and second gift of the same property or parts of it. 
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to others, at the death of the first devisee, it is as- 
serting a manifest, fundamental truth. 

If a devisee owns property in fee simple or abso- 
lutely at his death, the law prescribes where the 
property shall go, either by inheritance or descent, or 
by provisions by the will of such first devisee. 

When a testator therefore, expressly devises prop- 


_ erty in fee simple to the first taker, he cannot de- 


stroy the characteristics of that fee simple estate, by 
saying that at the death of the owner in fee simple, 
such owner did not own in fee simple, and not have 
the rights of a fee simple owner, and that the orig- 
inal testator would again take charge of the property 
through his will, and provide what shall become of 
it, although he had already given complete and full 
ownership and title to the first devisee, without any 
restrictions or conditions. 

It is not a technical rule, but there can not be 
in the nature of things, and as a matter of common 
sense and the most simple rules of logic, two gifts 
which are absolutely opposite in effect, and entirely 
contrary and repugnant to each other, that is to say, 
where the first gift in unmistakable language is a 
complete gift in absolute ownership. 

This rule, if the cases are really read and analyzed 
and studied, is the rule everywhere, and to overthrow 
this rule would be to uproot all reason and certainty in 
the law of estates, and to declare principles which are 
fundamentally and essentially impossible in their na- 
ture. 

CERTAIN GENERALITIES NOT SUPPORTED BY 
ACTUAL COURT DECISIONS. 

When we find statements in the form of gener- 
alities, incidental discussions of principles in opin- 
ions of courts, to the effect that a fee simple estate 
given to the first taker may be cut down by other pro- 
visions in the will, we also find the statement that 
such other provisions must be as clear and as strong 
as the first provision. But if the cases are read, the 
writer believes it will be found, as his investigation 
shows, that those declarations are always made in 
cases where the courts end by declaring that the fee 
simple was not cut down by the provisions in the will 
before the particular court. , 

And as we begin to search for a case in which the 
court has actually held that the fee simple, where given 
in clear and unmistakable language, has been cut 
down by subsequent provisions, we find it practically 
impossible to find any case where the court has actu- 
ally applied such rule, and cut down the fee simple. 

The rule, when understood, and when the cases 
are carefully sifted, is that where the first gift is in 
such terms as it might have been meant to give a fee 
simple, but the language is nevertheless consistent 
with a lesser estate, as modified by other provisions 
of the will, and such other provisions exist in the will 
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as qualifying the first gift or show that a lesser estate 
was intended, the court will conclude not that a fee 
simple was first given and cut down, but that a fee 
simple was never given in the first place, and that the 
actual gift as shown by the actual intent, was a lesser 
estate. 

But where the first gift is expressly defined to 
be a fee simple, or is in such language as is unmistak- 
ably intended to be a gift in fee simple, the real rule 
in all jurisdictions is necessarily and unavoidably that 
the first gift being absolutely complete, that the tes- 
tator’s control of the property ends with the first gift, 
and he cannot be permitted to change the principles 
of law, and the characteristics of estates by attempt- 
ing at one and the same time to make an absolute 
gift which results in certain legal consequences, and 
by dictating what shall become of the property at the 
death of the first taker, contrary to the rules of law, 
and in derogation of the rights of the first taker, under 
the kind of estate which he has expressly given in 
his will. 


STATEMENT FROM RULING CASE LAW SHOWING 

THAT UPON ANOTHER PRINCIPLE THE RE- 

MAINDERS OVER IN THE ROBERTS CASE 
WERE VOID. 


The Supreme Court of Florida cites Ruling Case 
Law in support of its decision, although the actual doc- 
trine of the cases therein cited is not as supposed by 
said Supreme Court. 

If we turn to the same work under the title of 
“Executory Interests”, 11 R. C. L. we find in Sections 
16 and 17 the statements hereinafter quoted show- 
ing, aside from the question of the first gift being an 
absolute fee, that if the first taker had the power 
and right to defeat the remainders by disposing of the 
property or some other means, remainders over are 
void. There can be no question that in the Roberts 
case the power was given to sell and dispose of the 
property in fee simple. 

The Florida Court said: 

“In this case the estate was given by the testator 


tion in fee was limited by subsequent valid provisions 
in the will so that the remainder over descends to his 
sister, Bridget Malone, and the two half sisters of 
his wife, Georgia Ann Roberts and Angeline William- 
son under paragraph 4 of the will.” 

In making this statement, it appears to the writer 
that the Supreme Court of Florida re-wrote the will. 
The provisions of the will are expressly to the con- 
trary of that statement in that it provides in the 
fourth clause 

“* * * Tf my said wife Emma J. Fitzpatrick should 
own, possess or be entitled to any of my said prop- 
erty at the time of her death, * * * ”; 


to his wife, Emma J. Fitzpatrick with power of disposi-_ 
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The will then makes provisions for what shall be 
done with such property, if any remained. 

It seems impossible to understand how it could be 
said that the fourth clause limits or takes away the 
power of disposition of the property in fee simple, 
when the first gift is absolutely in fee simple with- 
out limitation; and there is no limitation expressed 
anywhere in the will as to the power which accom- 
panies a fee simple to dispose of the property. 

Then making the matter entirely certain beyond 
question, the will does not state that the testator’s 
propery given to the first taker shall go to the re- 
maindermen or that the remainder of his estate shall 
go to certain parties, nor is any provision for the 
use by the widow for her lifetime or during widow- 
haad, etc., embodied in the will; but the will says 
that: 

“If my said wife, Emma J. Fitzpatrick should 
own, possess or be entitled to any of my said property 
at the time of her death * * * ”. 

This language is clear, where an express fee 
simple was first given to the widow, as meaning that 
she was given a fee simple with absolute power which 
that kind of estate carries, but that if it happened 
that she had not used or disposed of it, or owned 
any of the physical property at the time of her death, 
it should go to remaindermen, as provided in the will. 

This left the matter entirely contingent upon the 
powers and desires of the widow, and she had com- 
plete power of disposal and complete power to defeat 
the remainders, and under all authorities, such at- 
tempted remainders were void. 

The provisions referred to above in Ruling Case 
Law fully cover these principles, and seem to be gen- 
erally stated in various works; but the writer has not 
had the time to examine all of the cases cited in Rul- 
ing Case Law at those places. 

Not only is the language of the fourth clause of 
the will placed upon the contingency which is en- 
tirely in the power of the wife “* * * if my said 
wife, Emma J. Fitzpatrick should own, possess or be 
entitled to any of my said property at the time of 
her death”; but the said clause goes on and provides 
that in such event, that certain parties named ‘“* * * 
shall have and receive in fee simple one-half of my 
said property owned by my said wife at the time of 
her death * * *”; and then provides that another party 
shall have “‘* * * one fourth of my said property own- 
ed by my said wife at the time of her death.” 

There in the very language of that clause is com- 
plete and express corroboration of the first gift in fee 
with complete power of disposal; because the will 
does not give the property devised to the wife by the 
testator unto the remaindermen named, but express- 
ly refrains from doing so, and states that if she 
owns any of such property when she dies, that such 
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property as she happens to own or have undisposed of 
at the time of her death, and no more, shall go to 
the parties in fee. 

The very language of this fourth clause shows 
that the testator contemplated that the wife might 
and probably would convey, transfer and dispose of the 
property, and he had no intent to limit the power but 
expressly stated the contrary, saying that if she owned 
any of it, when she died, that such part should go to 
certain persons. 

With the language making the first gift in fee, 
and the said subsequent language in the fourth para- 
graph, it seems impossible to understand the will as 
limiting in any way the power of disposition, or as 
doing anything except expre: ‘y confirming the power 
of disposition on the wife, and this power would de- 
feat any remainders over by executory devise or other- 
wise. 


The statements in Ruling Case Law are as fol- 
lows: 

“Limitation Repugnant to Gift With Absolute 
Power of Disposal.—It is a general rule as to condi- 
tions subsequent, that to be valid they must not be re- 
pugnant to the estate given or devised. They must not 
be an exception to the very thing, that is, to the 
subsance of the gift; if so, they are void, and the 
estate granted wil! stand unaffected by such condi- 
tions. A fee may be defeated by a condition which is 
independent of the estate granted on the happening 
of which the estate is lost; but a condition, the effect 
of which is to cut down a fee to a less estate, is void 
because repugnant to the fee. 

In accordance with this rule it is well settled that, 
while an executory limitation after a fee determinable 
on a certain contingency may be valid, yet whenever 
an estate is given to a person generally or indefin- 
itely with an unlimited power of disposition annexed, it 
invariably vests the absolute fee in the first taker, 
and that an executory limitation over is repugnant 
and void. Indestructibility is an essential element of 
an executory limitation, and an unlimited power of 
disposition in the first taker is clearly incongruous 
with this idea, being ipso facto a destruction of the 
executory limitation, whether the power is exercised 
or not. In this construction no distinction is made be- 
tween goods and lands, but if the primary gift vests in 
the first taker an absolute interest in personal, or an 
absolute fee simple in real, property, it exhausts the 
entire estate, so that there can be no valid remainder. 

“Limitation Over After Life Estate With Power 
of Disposal.—While the rule in the case of an estate 
in fee with the absolute power of disposition is as 
above stated, yet it is generally held that a life estate 
‘expressly created will not be converted into a fee, 
absolute or qualified, or into any other form of estate 
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greater than a life estate, merely by reason of there 
being coupled with it a power of disposition, and con- 
sequently that gift over will not be inoperative and 
void by reason of repugnance, as_ is considered to be 
the case when a gift over is limited after a prior 
absolute gift. * * * ” 

11 R. C. L. pages 476, 477, 478. 

EXECUTORY DEVISE NOT VALID WHEN FIRST 

TAKER HAS POWER TO DEFEAT SAME 

AT HIS OPTION. 
(Discussion continued.) 

Where there is an attempt to provide for re- 
mainders in a will after the provision for the partic- 
ular estate, or after the devise to the first taker, and 
the first taker is given general power to dispose of 
the property in fee, and would thereby destroy the 
remainders, the provisions for the remainder, whether 
in a deed or in a will, are invalid. (See authorities 
above.) 

If the contingency which would destroy the re- 
mainders or would bring the remainders into existence 
is not within the control of the first devisee, but is 
some event which might happen without such con- 
trol, the rule under some circumstances is different 
from that which has been stated above. 

Where the first taker, however, is given absolute 
and unlimited power to destroy the attempted pro- 
visions for remainders, the remainders are no valid 
limitation, or the executory interests are of no valid 
force or effect. 

It will be shown later herein that the Supreme 
Court of Illinois states this, and the writer will show 
now, by other authorities, the same rule stated. 

This principle seems to cover fully the will in 
the Roberts case, and either the Supreme Court of 
Florida overlooked it entirely or disregarded it because 
perhaps, the point was not raised. 

In the American and English Encyclopedia of Law 
Vol. 24, it is stated on pages 444, 445, 446, 447, and 448, 
as follows: 

“Validity of Executory Limitations.—(1) Effect 
of power in First Taker to Defeat Executory Lim- 
Itation. It has been laid down that executory limita- 
tions differ from contingent remainders in that con- 
tingent remainders are defeasible upon the destruc- 
tion of that particular estate, and no act which the 
first taker may do can defeat the legal consequence 
of the contingency happening, that is, can defeat the 
vesting of the estate if the contingency happens. Upon 
this principle, has been grounded the rule discussed 
below, that where the gift to the first taker is ac- 
companied with the absolute power of disposal, the gift 
over fails.” 

“Limitation on Repugnant Contingency. *(a) In 
General—It is a broad rule that neither by deed nor 
will can an estate be settled upon a contingency re- 
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pugnant to the essential nature of that estate, and, 
therefore, a gift limited over on such a repugnant con- 
tingency fails. It has been said that any limitation 


over after a gift of the fee simple or an absolute © 


property is void, such a limitation being in its very 
nature repugnant to the prior absolute gift, and this 
principle has occasionally been made the ground of 
decision in adjudicated cases. But it is clearly false 
reasoning, for a fee may be limited after a fee by 
executory limitation, and then in the very nature of 
the case the first fee is not absolute and the gift over is 
not repugnant. In such cases the question is generally 
one of intent—whether upon the whole instrument the 
intent is clear that the property should go over upon 
a contingency.” 

* * * * * * * * * 

“Limitation After Gift With Absolute Power of 
Disposal.—Many cases in the United States hold that 
an executory limitation is void after a gift within an 
absolute power of disposal, either express or implied, in 
the first taker; for the addition of such a power makes 
an absolute interest of the first gift, and the limita- 
tion over of what remains, whether expressly or by 
implication, cannot take effect. But “the power of dis- 
posal must be absolute, and if the first taker’s power 
of disposal is limited or conditional, it will not defeat 
a disposition over.” 

“Rule of Construction. The rule of construction 
by which such seemingly contradictory clauses are to 
be tried is the familiar one that a clear gift will not 
be cut down or altered by any subsequent words, un- 
less they show an equally clear intent; but in many 
of these cases the courts have created the very re- 
pugnancy which the testator has been careful to 
avoid.” 

The rule has apparently been changed in New 
York by statute, according to notes in said work. (See 
statement from Ruling Case Law, supra). 

The statement that the absolute power of dis- 
posal in the first taker makes the executory limita- 
tion void, providing for other interests in other par- 


ties by way of remainders or executory devises, is. 


supported according to the said Encyclopedia of Law 
by decisions from the Supreme Court of United States 
and decisions from the Supreme Courts of twenty- 
three different states, including courts generally re- 
garded as most authoratative. 

The writer has not had opportunity to examine all 
of these cases, but they seem to harmonize, according 
to said work, with a number of cases which he has ex- 
amined. 

The question is now whether the Supreme Court of 
Florida intended in the Roberts case to overthrow the 
above stated principle. From the report of the case, it 
is not ascertainable except by inference, whether that 
point was raised or not, but the point is not mentioned, 


and probably was not considered. Yet the effect of 
the decision would seem to be obvious. 

The decision is directly in the face of the above 
mentioned principle, which principle, otherwise, seems 
to have universal sanction. 


STATEMENT IN PAGE ON WILLS 

In Page on Wills, Vol. II, it is stated: 

“If the first estate is a fee, an attempt to give 
any part thereof, of which the devisee has not dis- 
posed, does not cut down the fee to‘a life estate * * *. 
If the nature of the first estate is doubtful, a gift 
over of what is undisposed of may show that the first 
estate was an estate for life. Section 979” * * * “A 
provision which attempts to describe the descent of 
realty on the death of the devisee does not cut a fee 
down to a life estate * * * ”. Section 981. 

The above conflicts directly with the decision in 
Roberts vs. Mosely. 

DOES THE FLORIDA COURT INTEND TO OVER- 
RIDE CERTAIN RULES? 

Another question in connection with the case of 
Roberts vs. Mosely, is whether the intention of the 
court in that case is to overrule and set aside the rule 
next mentioned. 

THE EFFECT OF THE DECISION IS NECESSARILY 
TO OVERRIDE THE RULE BELOW. 

There is a rule in the construction of wills that 
where there are repugnant gifts that the later pro- 
visions in the will will prevail over the earlier provisions 
because the latter cannot be regarded as the final and 
last will of the testator. 

The Supreme Court of Florida does not seem to 
have intended to adopt this rule, because it expressly 
states that all of the provisions are to be construed to- 
gether. This, however, probably was because the Court 
considered, as it expressly stated, that it had no dif- 
ficulty, in reconciling the first gift in fee simple to the 
widow, with the later gift to others in fee simple, of 
what she might leave of the property. 

The Court evidently did not consider the provi- 
sions repugnant, notwithstanding that according to 
what seems to be, clearly the best authorities, and the 
best settled rule, said provisions were repugnant, and 
in the nature of things, remembering all the attributes 
of a fee simple estate, logically no other sound reason 
can be reached. 


A VERY IMPORTANT DISTINCTION AS TO DIS- 
CARDING REPUGNANT PROVISIONS, ete. 
But there is a very essential qualification of the 

above rule mentioned by the writer, as to the later pro- 

visions prevailing in the will where there are repug- 
nant and inconsistent provisions, and some must be 
discarded. 

This qualification is that it is only where the re- 
pugnant provisions attempt to give the same property 
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to different parties, the gifts to take effect at the same 
time. 

Where a gift is to a party in fee simple, to take 
effect at the death of the testator, and the inconsist- 
ent gift is to take effect later, at the death of the first 
devisee, that rule does not prevail, and the first gift 
controls where it is a complete gift of the entire own- 
ership in fee simple or absolutely, prevails. 

THE ABOVE DISTINCTION SHOWN BY A NEW 
JERSEY CASE. 

The case of Galante v Silverstein, a New Jersey 
Chancery case (1925) brings out this point clearly. In 
that case the court briefly stated the matter as fol- 
lows: 

“It is also suggested that the devise to the wife 
of the residue of the real estate and the later devise to 
the children of the same property are repugnanat, and 
that the latter prevails as the later expression of 
the testator’s intention. Johnson v. Haldane, 95 N. J. 
Eq., 404, 124 A. 63; Hendershot v. Shields 42 N. E. Eq. 
317, 3a. 355. The devise to the wife took effect on the 
death of the testator; that to the children, on the death 
of the wife. The rule of construction has no applica- 
tion where repugnant devises do not take effect at 
the same time. Den vs. Gifford, supra.” 

129 Atl. 865-866. 

The New Jersey Court held that in a will con- 
strued to mean what the will in the Roberts case 
provided, giving a fee to the first taker, that the 
provisions for the children upon the death of the 
widow, are void. 

The Court stated as follows: 

“The devise to the testator’s wife vested in her 
an estate in fee. Den v. Schenck, 8 N. J. Law, 29; Den 
v. Browne, 18 N. J. Law, 210; Jarman on Wills, (5th 
Ed) 31-43. The later devise over to the testator’s child- 
ren was probably intended that if at the wife’s death 
anything remains it should go to the children, but 
he did not thereby mean to, nor did he, cut down her 
fee. The devise over is void. Den v. Gifford, 9 N. J. 
Law. 46.” 

The New Jersey Chancery Court puts exactly the 
opposite construction upon the will which the Florida 
Court put upon a similar will although the provision 
for a fee simple in the first taker was even clearer 
in the Roberts case than in the New Jersey case. 

THE DISTINCTION BETWEEN DEATH AND A 
CONTINGENCY. 

To understand this subject thoroughly, and the 
principles which will be brought out next, we must 
comprehend a point which at first seems a little subtle, 
but which involves a very clear distinction when fully 
grasped, with relation to “contingencies.” 

There is one certainty in life, and that is death. 
Every one who lives must die. Death, therefore, is not 
a “contingency” in the sense of the law we are now 


considering. Death before a person reaches a certain 
age, as twenty-five years or thirty years of age, is 
a contingency. 

When a fee simple is devised to the first taker, 
in unmistakable language, a provision for remainders 
over is not a devise of the property in remainder upon 
a contingency, and is not a conditional fee, or a lim- 
ited or base fee, properly speaking, but is an attempt 
to give a fee simple, and yet to dictate what shall be- 
come of it upon the certainty of the ultimate death 
of the first devisee. 

In every gift in fee simple by will, the actual en- 
joyment of the devisee can only be for life, because it 
is certain that he will die. The law prescribes what 
shall become of the fee at his death, and one of the 
rights incident to the ownership of the fee is complete 
consumption or disposition by will or by deed, or the 
right not to dispose of the property, and have it go 
by descent according to law. 

When a party states that he gives property in 
fee simple, it means that he attaches all of those 
rights and attributes to the gift which are involved 
in the very definition of the fee simple. 

When, on the other hand, he states that he gives 
a fee simple, but on the death of the first devisee, 
if the devisee has not disposed of the property, it 
shall go to others, he is attempting to make a gift 
in complete ownership, and he asserts that is what 
he is doing, and yet he tries to insert provisions which 
at the death of the first devisee would take away the 
very characteristics of the fee which the law gives, 
involved in the definition of a fee, and to dictate mat- 
ters contrary to the law, and contrary to the rights 
in the first devisee absolutely given. 

This attempt to change the course of the abso- 
lute gift upon the death of the first devisee, is not a 
gift upon a contingency or condition, nor a conditional 
or limited or base fee, but is a repugnant gift, to the 
absolute devise already given. This attempt to control 
and change the course of a fee simple estate given to 
the first taker solely upon the event of the death of 
the first taker. and at that moment, is a repugnant 
provision, and is void, because the death is not a con- 
tingency within the lifetime of the first taker, but is a 
certainty, upon which certainty the rights of others 
immediately attach on account of the ownership in fee 
of the first taker. and because of those rights being 
fixed by law. . 

There are certain English cases in which these 
principles have been so clearly and succinctly stated 
as part of the fundamental law of: property that the 
writer will quote from them; but the said statements 
are not peculiarly English rules, but as shown elsewhere 
in this article are necessarily and essentially the rules 
of property in all jurisdictions in this country. 


Perhaps some of these principles have been over- 
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looked in occasional and superficially considered cases, 
or where the points have not been raised, but they 
are essential principles, and in the nature of things, 
it is impossible that other rules could properly exist. 

A CLEAR STATEMENT OF THE CORRECT 

PRINCIPLES BY AN ENGLISH COURT. 

In the case designated “In re Wilcocks’ Settle- 
ment” decided by the High Court of Justice, Chancery 
Division, Volume 1 (1875), page 229, the following 
statement brings out sufficiently very important prin- 
ciples: 

“It was the lady’s absolute property, and could 
only be held in trust for the Crown in case she hap- 
pened to die intestate. This proviso therefore amounts 
to this—that the fund is limited over in the event 
of her dying intestate. The quesion I have to decide 
is whether such a limitation can be supported. I think 
it cannot. The law of England has from the earliest 
times prohibited the introduction of new modes of de- 
volution of property by operation of law. Of course 
a man can direct his property to go according to any 
series of limitations that he pleases, but he cannot 
create a new mode of devolution by operation of law. 
If there be a gift in fee, for instance, the donor cannot 
say that in the event of the donee dying intestate, the 
estate shall descend not to his eldest but to his young- 
est son. In Ross v. Ross, (1) Sir Thomas Plumer said: 
‘The question, I think, is, whether this will vests the 
absolute property of the legacy in the legatee. If it do 
give the absolute property of the right of disposing of 
it, or its devolution upon his representatives, would 
follow as a matter of course.’ That is, if a man give the 
property itself, it must devolve according to law, if not 
disposed of by the donee in his lifetime. A similar 
point arose in Holmes v. Godson, (2), where Lord Jus- 
tice Turner said: ‘The law has said that if a man dies 
intestate, the real estate shall go to the heir and the 
personal estate to the next of kin’—meaning the per- 
son, whoever he may be, who takes personal estate 
in the event of intestacy—‘and any disposition which 
tends to contravene that disposition which the law 
would make is against the policy of the law, and there- 
fore void.’ That is, a man cannot give property abso- 
lutely, and at the same time say it shall not devolve 
according to law.” 

Page 231. 

In the same court Chancery Division. Vol. 7 (1877) 
in the case of Shaw vs. Ford, page 669, the following 
clear declaration of principles will be found: 

1. “Prima facie, and speaking generally, an es- 
tate given by will may be deefated on the happening of 
any event; but that general rule is subject to many 
and important exceptions. One of those exceptions may, 
in my opinion, be expressed in this manner, that any 
executory devise, defeating or abridging an estate in 
fee by altering the course of its devolution, which is 


to take effect at the moment of devolution and at 
no other time, is bad. The reason alleged for that is the 
contradiction or contrariety between the principle of 
law which regulates the devolution of the estate and 
the executory devise which is to take effect only at 
the moment of devolution, and to alter its course. I am 
not bound to inquire into the logical sufficiency of the 
reason given, because it appears to me that the ex- 
ception is well established by the cases of Gulliver 
v. Vaux (1); Holmes v. Godson (2); and Ware v. 
Cann (3).” 

2. “Another exception to the general proposition 
which I have stated is this, that any executory devise 
which is to defeat an estate, and which is to take 
effect on the exercise of any of the rights incident 
to that estate, is void; and there again the alleged 
reason is the contrariety or contradiction existing be- 
tween the nature of the estate given and the nature 
of the executory devise over. A very familiar illus- 
tration is this, that any executory devise to take effect 
on an alienation, or an attempt at alienation, is void, 
because the right of alienation is incident to every 
estate in fee simple as to every other estate. Another 
illustration of the same principle is that which arises 
where the executory devise over is made to take 
effect upon not alienating, because the right to enjoy 
without alienation is incident to the estate given. Now 
that exception is fully justified by the cases of Brad- 
ley v. Peixoto (4), Ross v. Ross (5), and In re. Yalden 
(6). It is true that in some of the earlier cases, such 
as Doe v. Glover (7) and Watkins v. Williams (8), 
a distinction was taken between realty and person- 
alty, but that was overruled in Holmes v. Godson, and 
it never had anything in the nature of principle or 
reason to support it. I think, therefore, that these ex- 
ceptions to the general rule are well established.” 

The Court in said case analyzed the will as fol- 
lows: 

“Now, the first question is what estate do the four 
sons take in this specifically devised property, before 
we come to that portion of the will which gives it over 
in the event of there being no lawful distribution? In 
my opinion the sons take estates as tenants in com- 
mon in fee simple. I think that it is clear they take 
if at all, as tenants in common, because they are to 
take ‘share and share alike’.” 

* * * * * * * * * * * 

“Then comes the devise over which I have already 
read. It will be observed that the terms are ‘if there 
should be no lawful distribution of this my property 
during the natural life of these my four sons’, and 
then it is given over in a certain way the details of 
which I will not repeat. 

“Now, it is to be observed that the period dur- 
ing which the contingency there referred to may arise 
is ‘the natural life of the four sons’, that is to say, 
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the period of the joint lives of all the four sons. The 
next inquiry is, what is the nature of the event which 
constitutes the contingency upon which the execu- 
tory devise is to take effect. It is if there is no lawful 
distribution of the property amongst the four sons, 
in other words, in the absence of a partition during 
their joint lives. Now the right of all the tenants in 
common of an estate, is, if they so think fit, to en- 
joy it, not in severalty, but as tenants in common of 
an undivided estate; and therefore the contingency, 
in its nature, is the exercise of a right which attaches 
to every tenant in common of an undivided estate. 

The next inquiry is, -at what period is that ex- 
ecutory devise over to take effect, if at all. The answer 
is that it is to take effect at the death of each of the 
four sons. It is quite true, as I have already pointed 
out, that the period during which it may arise is that 
of the joint lives, and therefore it will take effect 
with regard to the son who dies first at the very 
moment when the contingency is determined, but with 
regard to the other sons the contingency will be de- 
termined at an earlier period than their death, though 
the devise will come into operation at the death of 
each of them respectively.” 

Pages 672, 673, 674. 


INTENTION MUST BE CONSISTENT WITH 
PRINCIPLES OF LAW. 


Application of this Doctrine by the Florida Su- 
preme Court— 

When we read the above lucid and sound exposi- 
tion of the law, we cannot but recall immediately the 
oft-repeated assertion of the Florida Supreme Court, 
which, abstractly, is sound and harmonizes with the 
above declarations by the English courts, to-wit: That 
the court will effectuate the intention of the testator, 
as drawn from his will, if such intention be consist- 
ent with the principles of law. 

It was so asserted in the Roberts case, itself; and 
has been asserted before that case and since, by the 
Florida Court. 

In the application of that principle to the will, 
in the Roberts case, however, it must be realized, upon 
reading the two English cases above, and the other 
works and cases hereinabove (and those hereinafter, 
including Part II, to be later published) that the in- 
tention of the testator, declared by the Florida court, 
did conflict with the principles of law, relative to the 
qualities and attributes of a fee simple estate, first 
explicitly and absolutely given to the testator’s widow. 

~The Supreme Court of Florida cited 28 R. C. L. 
page 241, upon the subject of cutting down a fee simple. 
There are several comments to be made upon that 
authority. 

In the first place, the text of that work does not 
fully disclose what the cases cited really hold, and 


without thorough study of such cases, misimpressions 
might be obtained from the text. 

The writer’s analysis of a number of those cases 
hereinafter sufficiently shows that. 

In the second place in the same work and on 
the same page, just before the title “Cutting Down 
Fee Simple”, the following statement in Section 205 
appears: 

“It seems established that a testator cannot, after 
making a devise in fee simple, provide for the dispo- 
sition of the property on the death of the one thus 
vested with an absolute title, but there is no little 
contrariety of opinion as to whether a testator may 
give his property to one person for life with the power 
of disposal, and yet direct that the balance remain- 
ing on the latter’s death shall go to a third person. 
A full discussion of this question is found elsewhere 
in this work.” 28 R. C. L. page 241. 

STATEMENTS IN THOMPSON ON 
CONSTRUCTION OF WILLS 

In Thompson, On Construction of Wills (1928) 
we find certain statements materially important to 
this discussion. 

To understand these statements, it is necessary to 
read the cases he cites, carefully and analytically. 

When we have done so, we can understand his 
propositions, relatively; that is, how far one state- 
ment modifies or affects the other. In part he states: 

“Where an absolute power of disposition is added 
to a general gift, not specifying the quality of the in- 
terest, the devisee takes a fee * * * But where 
there is a gift for life, in express terms, a power of 
disposition does not enlarge it, to a fee simple, the 
estate remaining a life estate, with an added power 
of disposition * * * ” 

“It is only when an estate is devised generally or 
indefinitely instead of a mere life estate that a super- 
added power of disposition vests the absolute fee in 
the first taker * * ” Sec. 363, Pages 487-8. 

(Now, we must remember that in the Roberts 
case, the devise to the first taker, was expressly “in 
fee simple’’, and there was no express allusion to a life 
estate; nor was the devise indefinite or general.) 

Mr. Thompson goes on to say, in part: 

“But a qualified power of disposition does not cre- 
ate a fee simple estate whether the power be an- 
nexed to a life estate expressly given, or to a general 
devise which does not specify the quality of the es- 
tate * * *”. Section 363, page 489. 

(In the Roberts case the first gift was a fee simple, 
expressly) 

Mr. Thompson further says: 

“A fee simple estate is created without techni- 
cal words of limitation, when the beneficiary is given 
a power to use the property simply for his benefit 
** * ” Section 364, page 489. 
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Then he further says in part: 

“Where the first taker is given an absolute fee 
simple estate with an unqualified and unrestricted 
power of disposition, any attempted limitation over of 
such part as may remain undisposed of at the bene- 
ficiary’s death is repugnant and void. This is neces- 
sarily so, because where the testator, by one item of 
his will devises to a first taker an absolute estate in 
fee, he has no estate left after the vesting of such 
precedent estate, out of which to carve a remainder. 
Thus, when the devise is absolute, the mere fact that 
there is added a gift of anything that may remain, at 
the death of the first taker does not cut down the 
absolute estate of the first taker. But if the devise is 
expressed in such general terms as would otherwise 
create an estate of inheritance, and these general terms 
are followed by a qualified and restricted power of dis- 
posal in the first taker, a life estate by implication 
is created, and the limitation over is valid * * ”. Sec- 
tion 366, pages 490, 491. 


(Here we must recall again that the will in the 
Roberts case was by express, definite terms, “in fee 
simple’—not in general or indefinite words.) 

Mr. Thompson further says: 


“According to some cases, in order to give effect 
to the intention of the testator, a gift of an absolute 
estate with a power of disposal followed by a gift of 
whatever remains after the death of the first taker 
cuts down the first gift to a life estate, and the power 
of diposal to such disposition as a life tenant might 
make * * ”. Section 366, Page 491. 

But he cites only Smith vs. Bell, 6 Pet 68, 8 L. 
Ed. 322. 

Now, the author of this article shows in Part II 
thereof that Smith vs. Peters is not authority for that 
proposition, as interpreted by the later decisions of the 
Supreme Court of the United States, itself. 

That court has pointed out the particular lan- 
guage of a gift of slaves, which resulted in the de- 
cision in Smith vs. Bell, and has practically repudiated 
that case, certainly as to real property, at least. 

There was a technical remainder in Smith vs. 
Bell, and there was not a gift of “what remains”; at 
the death of the first taker. 

These matters are fully gone into in analyzing the 
decisions of the United States Supreme Court in Part 
II hereof. 

Mr. Thompson makes certain assertions in Sec- 
tion 367 and 368, which are of great importance here, 
being exactly the opposite of the decision in Roberts 
vs. Mosely, and must be analyzed and compared some- 
what, to-wit: 

Taking Section 368 first, for convenience, he says: 

“Generally, when property is devised to one abso- 
lutely with unlimited power of disposition, a limita- 


tion over of what remains undisposed of at devisee’s 
death is void as inconsistent with the fee granted. A 
clear purpose shown by the will to give the first taker 
an absolute power of disposition defeats any attempted 
limitation over in the event of a failure or partial 
failure to exercise the power. Thus a limitation over 
after a fee with unlimited power of disposition in the 
first taker is void as a remainder, where the gift over 
is expressed to be of what remains or may be left, or 
the residue, or the remainder of the property which 
the first taker left without selling or devising at the 
time of his death * *”’. 

(It will be seen that the will in the Roberts case 
was squarely within the above stated doctrines.) 

Now, Mr. Thompson proceeds to say, however. 
previously to making the above statement last quoted. 
to-wit, in Section 367, in part as follows: 

“* * * Following the ancient rule the courts of 
some states have held that, when an absolute fee was 
first given, and which includes the unlimited power 
of disposition, it could not be limited or cut down 
by a following or subsequent clause; but this rule has 
generally been superseded by the modern rule that 
the intention of the testator, as gathered from all parts 
of the will, must control. Pages 492, 493, Sec. 367.” 

He cites a list of cases, which we will now examine 
analytically. Many other cases are analyzed in Part Il 
hereof, being cases cited by the Florida Court, etc. 

This list is taken as fairly representative or typ- 
ical of the class of cases sometimes referred to as 
applying “modern” rules of construction. 

There are many other such cases which could be 
referred to, but they are in general about the same as 
those herein analyzed; more would prolong this article 
to no useful purpose. 


ANALYSIS OF CASES CITED TO LAST 
QUOTATION ABOVE: 


In the Arkansas case, 237 S W, 464, the dis- 
puted devise was to testator’s niece “during her life, 
and after her death to be equally divided between her 
brothers and sisters, I mean her legal heirs”. 

Held: That the brothers and sisters were the 
“heirs” meant by testator. 

This is not authority to the effect that fee simple 
clearly given can be cut down by subsequent provisions. 

The will was ambiguous as to the supposed fee 
contended for, and it was held that no fee was given. 

The above case did hold that where property was 
given to testator’s wife (generally, with no specifica- 
tion of the estate or interest) that a provision for re- 
mainders over at her death, showed the first estate 
was a life estate. The language was consistent with a 
life estate, because no devolution was provided and it 
was not clear that the first estate was a fee, because 
of the later provisions. 
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But the court said that if it was a fee, the later 
provisions were void. 

The Connecticut case, 126 Atl 699, gift to two 
daughters generally, at the death of said daughters, 
if childless, “it is my. will that the same be divided 
equally between * * * * or their heirs and assigns’. 

The construction was placed (1). That the will 
meant if the two daughters predeceased testatrix, or 
(2). The court held that, anyway, the first gift was 
a fee, and was not cut uown. A number of the prior 
decisions of the same court to the same effect were 
received. 

The court does state, that a fee can be cut down 
only when the second gift is “unambiguous and incap- 
able of any but the one meaning”. 

The Connecticut case, 126 Atl. 794, held to the 
same effect as the previous case, and held fee simple 
not cut down. 

The Connecticut cases are not authority for the 
decisions in the Roberts case. 

The Arkansas court quoted its express state- 
ment in another case that “when in a devise of land, 
no definite estate is in terms given to the first taker, 
a limitation over upon his death” means that the first 
gift is a life estate. 

The Georgia case, 98 S E 348 is not authority for 
the text—except that the will must be construed from 
all of its provisions, if possible. 

There is quite a drastic statute also, involved in 
this matter—that the case turned upon. 

The proposition of cutting down a fee clearly giv- 
en was not involved. 

In the Indiana case, 112 N E 7, the will was 
drawn by a layman, with no legal knowledge, and was 
very ambiguous. The court held that a life estate was 
intended to be given to certain children of testator. 
The very contention of the attorneys who won the de- 
cision of the court, was that the will did not specific- 
ally define the first estate given, and was without 
words of limitation, and that the language was con- 
sistent with a fee or a life estate, which latter other 
language showed was intended. 

The will was very poorly and untechnically ex- 
pressed and very mixed. 

The said cause is not authority for the proposi- 
tion that a definitely devised fee simple may be cut 
down by later provisions; nor that an attempted sec- 
ond devise of what the first taker in fee owns at his 
death is good. 

What he owns at his death (given to him in fee) 
he owns in fee, and cannot be then given by testator 
to a second devisee. 

In the Illinois case, 129 N E, 543 it is held that 
the intention of the testator, as taken from all parts 
of the will prevails unless contrary to law. 

Held: However, a will is to be construed as giving, 


first devisee estate of inheritance, to vest immediately, 
unless the contrary is clear. 

In the particular will involved, held: First devisees 
took a fee. 

The actual decision in that case is not authority 
for the decision in the Roberts case. 

The wills are entirely unlike. 

In the other Illinois Case, 129 N E 159, the court 
stated substantially the same rule as in the case above. 

In the will testator devised his property to his wife 
(in general terms, not defining the estate, and without 
words of inheritance) and gave her power to use and 
dispose of as she might elect, “so long as she remained 
his widow” but in the event of her remarriage, the 
property to go to testator’s heirs. 

These provisions were all in one sentence. 

Held: The widow took an estate for life, subject 
to termination upon her remarriage. 

There was no clear gift of a fee, and the gift was 
immediately limited by “so long as she may remain my 
widow”, in the same sentence. 

This is not authority for the decision in the Rob- 
erts case. 

The Pennsylvania case, 113 Atl 742, is not author- 
ity for holding that a clearly given fee is subject to re- 
mainders over, or to be cut down by other provisions. 

The language of the first gift would alone have 
vested a fee. 

In that case, the testator gave to his wife in gen- 
eral terms, and without defining the estate or words 
of limitation, all of his property, but provided in the 
same sentence, that on her death the residue should go 
to his children. 

The court held that no words of inheritance and no 
definition of the estate being in the will, the language 
of the first gift being consistent with either a fee or a 
lesser estate, the later provisions showed a life estate 
intended; but the widow had the power to convey in 
fee, in her life-time. 

Mr. Thompson then continues in said Section 367 
to state in substance that to cut down the fee simple 
given, the subsequent language must be entirely clear 
and unambiguous and free from doubt, and no less con- 
clusive and strong as the language in the first gift, 
and must raise an irresistable inference that the inten- 
tion was to cut down the fee simple. (Pages 492-493). 

He cites various cases. 

Mr. Thompson then states: “In other words, a fee 
given by clear words will not be cut down by subse- 
quent ambiguous words, or by subsequent words less 
conclusive”. Sec. 367, Pg. 493. 

He cites various cases: 

Mr. Thompson however further says: (* * “But 
if the subsequent clause is so worded as not to de- 
stroy the power of the devisee to exercise the chief 


right of an absolute owner to dispose of and consume . 
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the property, it will be construed as not qualifying or 
limiting the absolute estate first given, and is there- 
fore ineffectua! for any purpose.” Sec. 367, Page 493. 

He cites various cases. 

The list of cases which Mr. Thompson cites will 
be found in general just about the same kind as those 
which have been analyzed above. In fact a number 
of them are the same cases. 

They are not authority for the decision by the 
Florida Court in Roberts vs. Mosely. 

In the Illinois case, 130 N E 473, there was a typ- 
ical “conditional fee’. 

It is not a case which is authority for the propo- 
sition that a fee simple given in clear language, can be 
cut down. A “conditional fee” is fully understood and 
different. 

The court expressly emphasized that the will was 
not like the kind we find in the Roberts case. 

In the Illinois case property was left to the wife, 
in general terms, with right to convey, dispose, etc. 
A later provision was that in case the widow should 
marry again, “then the above provisions relating to her 
shall be null and void’’. 

The court held that “a conditional fee” was one 
which might last forever, or might be defeated by the 
occurrence of a certain event. 

The court distinguished the will from those in pre- 
vious Illinois decisions, when a devise in fee simple 
was followed by a devise over of what the first taker 
had not disposed of; such provisions being held “‘in- 
effective and void”. 

The will in the Roberts case is in the latter class. 

In the Iowa case, 179 N W 113, the court expressly 
says (after stating that the testator’s intention from 
all the will, should prevail) that if there is actual re- 
pugnancy in different parts, the first expression must 
prevail and: 

“* * * Tf in the will now before us the testator 
had clearly and expressly declared his purpose to give 
the property to his wife in fee, it would be given effect 
accordingly by the court, even though in a later clause 
he had attempted to limit or control her right to dis- 
pose of it as she should see fit. But he did not in ex- 
press terms give her the fee”. 

The gift was in general terms, consistent with a 
life estate or a fee, and later provisions showed it was 
a life estate. 

The court reviews it sprevious decision in which 
the same proposition was stressed, that the will did 
not say that the first estate was a fee simple, but 
the language was consistent with a life estate. The es- 
tate was not defined in the will. 

Later provisions therefore were construed to mean 
it was a life estate. 

Of course in Roberts vs. Mosely, the first devise 
was expressly in fee simple. 
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The Kentucky case, 251 S W 645, and other Ken- 
tucky cases are analyzed and reviewed in Part II of 
this article. They show that a fee simple clearly given, 
does not permit what is left by the first taker, to be 
limited over as a second gift by the original testator. 

In the Maine case cited, 26 Atl 823, there is no 
authority for the proposition that a fee clearly given 
can be cut down; but the case is to the contrary. 

Held: Generally that the intention of the testator 
prevails, but, a fee cannot be limited upon a fee or an- 
other absolute estate. 

Further held: That a devise to wife and daughter 
“to their free use and benefit forever and free from 
the interference and control of anyone” with remain- 
ders over of ‘what was left’, vested a fee in the first 
takers, and the remainders were void. 

Held further: A remainder cannot prevail as an 
executory devise, if the first taker has unqualified 
power of disposal. 

The will above was in substance exactly like that 
in Roberts vs. Mosely as to the point in dispute, and 
the court held the remainders void. 

In the Kansas case, 176 Pac 132, the devise was to 
the wife, with no express definition of the estate giv- 
en, no such words as “heirs” or “forever” etc. In the 
same sentences as the court emphasized giving the es- 
tate in general terms “all of the estate she may die 
seized of shall go to” testator’s children at her death, 
was provided. 

The language of the first gift was consistent with 
either a fee or a life estate; and the court held that if 
a fee was intended, no power of disposal, sale, enjoy- 
ment, etc., would have been necessary, as provided in 
the will. Held: The first gift was a life estate. 

The case would not at all be authority for the de- 
cision in the Roberts case, although the Kansas court 
makes some general estatements broader than the ac- 
tual decision. 

The other Kansas case, 166 Pac. 498 under the 
peculiar, ambiguous provisions of the will, involving 
trusts, survivorship, etc., is not authority for cutting 
down a fee clearly given to the first taker. 

The case involves much detail, not necessary to 
discuss here. 

Aside from some broad, general assertions, per- 
haps, not intended to apply to anything but the case 
before it, there is nothing which changes the rule that 
a clear fee in the first taker, cannot be cut down in a 
will like that in the Roberts case. 

In the Ohio case, 40 O. State, Rep. 591, the will 
expressly gave the property to the widow (without 
words of inheritance or definition of the estate) to sell, 
rent or possess, so long as she may remain unmarried 
and my widow * * * but in the case of my wife’s death 
or remarriage * * ” etc., remainders over— 

The provisions were in the same sentence. The 
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court held that there was a life estate, determinable 
upon her remarriage. The court emphasized that the 
words of the first gift were not necessarily inconsist- 
ent with remainders over. 


This case is not authority for cutting down a clear 
fee, or limiting remainders over upon a clearly given 
fee. 


In the Wisconsin case, 166 N W 775, there is no 
authority for the Roberts decision, but the contrary. 

Testator devised to his widow his homestead, with- 
out words of limitation and with no definition of the 
estate given. He gave her $1,000.00 per annum for her 
support during her life time in the same sentence. 

Under the Wisconsin statute, this language alone 
would carry a fee, as to the realty. 

To his son he gave “all the rest, residue and re- 
mainder of my estates, both real and personal. 

There was no other real property, besides the 
homestead. 

The court held the first gift to the wife was a fee. 

The Language of the Texas court, and in other 
Texas cases, it quotes in 231 S W 472, it is true is 
quite broad; but in connection therewith, we must al- 
ways look to the language of the particular will and 
facts before the court. 

In the principal case, the will made a first gift in 
general language, without defining the estate and with- 
out words of limitation. 

The words standing alone would have devised a 
fee, but held: The words were not necessarily incon- 
sistent with a life estate, the later provisions for re- 
mainders etc., showed a life estate. 

The actual decision is not authority for the de- 
cision in Roberts vs. Mosely. 

The above cases are all that are cited to the rule 
called the “modern” rule by Mr. Thompson and care- 
fully analyzed and studied they show nothing pecul- 
iarly “modern” or different from established funda- 
mental principles of construction of wills, which might 
be termed “old”. 

Such cases as Alabama 72, So. 81; 97 So. 53; 
105 So. 881, and Mississippi, 87 So. 136, do not support 
the decision in Roberts vs. Mosely, but support the 
propositions advanced in this article. 

In fact, when the cases cited by Mr. Thompson 
in his said work, are read in connection with the text, 
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so that the text becomes entirely clear, his work co- 
incides with the views herein expressed. 
THE MODERN RULE 

What the “modern Rule” in substance is and what 
it grew out of, is the general principle that all parts 
of the will will be looked to for the testator’s in- 
tention. 

But the actual decisions do not do away with the 
principles that essentially repugnant provisions must 
be rejected; nor that inherent impossibilities cannot 
be reconciled. 

They do not hold that if it is clear and unmistak- 
able that a first gift is absolute or in fee, that re- 
mainders or second gifts can be limited over. 

They do not hold that the testator may give his 
estate absolutely (what he owns) and then make a sec- 
ond devise of the same property (owned absolutely by 
his devisee) at the death of such devisee; 

They do not repudiate the distinction between tes- 
tator’s gift of what he owns at his death and his at- 
tempted gift of what his devisee owns absolutely at 
the devisee’s death. 

Where language of the first gift is such that it 
could be a fee, but is not necessarily so, later provisions 
may be permitted to show that the first gift was not 
intended as absolute; and this is about the substance 
of the modern rule. 

Such cases are not authority for the decision in 
Roberts vs. Mosely. 

CONCLUSION OF PART I 

Part II of this article should appear in the edition 
of this Law Journal of the month following the publi- 
cation of Part I. 

Said Part II will embrace an analysis and study of 
cases cited by the Supreme Court of Florida in the 
opinion of said case of Roberts vs. Mosely, and ad- 
ditionally a certain number of authorities cited in the 
said cited cases and authorities; and the views of the 
author of this article relative to same will be submit- 
ted to the effect that the said cited authorities do 
not support the opinion and decision of the Supreme 
Court of Florida in said case; and that the law in the 
jurisdictions from which the Florida court cited cases, 
is not as held in the Roberts case. 

Said Part II will present a number of authorities 
and will discuss these matters further in considerable 
detail. 
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HOMESTEAD LAW IN FLORIDA AS A RESTRAINT ON ALIENATION 


By LEWIS H. TRIBBLE 
Dean Law College, John B. Stetson University. 


Homestead law is no part of the Common Law. It 
is an American concept entirely. Blackstone says that 
no real property was subject, under early English 
Common Law, to satisfy the claims of creditors(1) and 
this seems to be the nearest approach to the home- 
stead exemption. It can readily be seen that the simil- 
arity is not very great, and this was changed at a very 
early date.(2) There are no modern statutes in England 
giving the right of a homestead exemption, therefore 
America can take the credit, if there be any credit, 
for the creating of homestead law. 


Florida’s homestead law is founded on the Consti- 
tution of the State and is as liberal in its scope and 
has been as leniently construed as that of any other 
state in the union. The constitutions or statutes of 
most of the states provide exemption from forced sale 
or from execution for debts, to a limited extent, the 
“homestead” or residence of the debtor. These provi- 
sions are more or less diverse in character, however 
most of them provide the exemption for the “head of 
the family’, or some similar wording, and have for 
their purpose the protection of the family home against 
the demands of creditors. Florida, however, goes fur- 
ther than this and imposes a restraint upon the alien- 
ation of the home property. 


Article X, the homestead article, of the Florida 
Constitution is in four sections. The first three sec- 
tions are substantially in the same language as Article 
IX of the Constitution of 1868, however there is some 
difference in wording which will be pointed out here- 
after. Section four nor nothing like it appears in the 
Constitution of 1868. There was no homestead exemp- 
tion under the original Constitution of 1845. Section 
one of the present Constitution (1885) provides in ef- 
fect that 160 acres, placing no value thereon, shall be 
exempt from forced sale and shall not be alienable with- 
out the joint consent of husband and wife. This sec- 
tion also provides that one thousand dollars’ worth of 
personal property shall be exempt; and that no prop- 
erty shall be exempt from sale for taxes or assessments 
or for the payment of certain other obligations. Section 
two provides that the exemptions provided for in sec- 
tion one shall inure to the widow and heirs of the party 
entitled to such exemptions, and shall apply to all 
debts, except those debts specified in section one, taxes, 
etc. Section three protects against debts since the 
adoption of the constitution in 1868 and the adoption 
of the present constitution. The Supreme Court in in- 
terpreting this Article has said that the head of a fam- 
ily can not will away the homestead nor can he give it 


away during his lifetime thus imposing a vital re- 
straint on the alienation of the home. 

The first Florida case saying that the homestead 
can not be devised is the case of Wilson vs. Frieden- 
burg.(3) This point was taken to the supreme court 
by the diligent counsel three times and it is presum- 
ed that the counsel was finally convinced that the court 
intended to say just what it did say, “A testator has 
no power to dispose of his homestead by will, whether 
he is indebted or not indebted at the time of his death. 
If he is not indebted his heirs at law are entitled to 
the homestead by the operation of the laws of descent. 
If he is indebted, they are entitled to it, by the same 
law, freed from the debts of the testator by force of 
the constitutional provisions of homestead exemption.” 
Then citing the opinion of Judge Westcott in the first 
appeal said “We think this decision states the law on 
the subject correctly, but correct or incorrect it is the 
law of this case and cannot be reviewed by us.” Ever 
since that case the court has held the same way seem- 
ing to have overlooked the fact that the court was 
more or less doubtful whether the law had been cor- 
rectly stated in that case. The Wilson vs. Friedenburg 
case was before the court for the last time in Janu- 
ary 1885 and no doubt had great influence on the 
framers of the constitution of 1885 in drawing Article 
X. 

Section two of Article IX of the 1868 Constitu- 
tigon, under which the Wilson vs. Friedenburg case was 
decided, used this language, “The exemptions provided 
for in section one shall accrue to the heirs”; whereas 
the same section in Article X of the 1885 Constitution 
used this language, “The exemptions provided for in 
section one shall inure to the widow and heirs.” Web- 
ster’s Unabridged Dictionary defines accrue, “Law— 
become vested,” and inure, “LLaw—to take or have ef- 
fect; be applied; specifically to devolve by law; as im- 
provements made upon realty by a tenant to inure to 
the benefit of the owner”. Thus it would seem that the 
framers of the present constitution had in mind that 
the homestead exemption should be construed to be an 
‘exemption and nota restraint on alienation and 


‘changed the wording to guide the Court in its future 


construing of the article. If that was their intention 
then the Court failed to appreciate it because it is still 
following Wilson vs. Friedenburg and has never dis- 
tinguished the difference in the wording of the two 
sections. 

As an illustration of how the law, as enunciated by 
the Supreme Court, works out let us look at the case 
of Caro vs. Caro;(4) Mary A. Caro, shortly after her 
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husband died built a house upon a certain lot, less than 
a half acre, in the city of Pensacola. There she moved 
with her children. All but two, the defendants in the 
case, married and left home. The defendants lived with 
their mother and helped with the house work and 
nursed their mother until she died. At the death of 
Mary Caro she left a will that gave this house and lot to 
the two daughters who had lived with her. The com- 
plainants, the other children, say that it was a home- 
stead and could not be divested by will. It was HELD 
that Mary A. Caro was the head of a family, within 
the meaning of said section 1, Article 10 of the Con- 
stitution of Florida, 1885, and that, having children 
in esse at the time of her death, her will, devising the 
homestead to two of her children to the exclusion of 
the others, was inoperative and void, and that the 
complainants were entitled to partition. Numerous 
other examples could be given but that is sufficient to 
point out the results of the law. It is submitted that if 
the Supreme Court had taken a pragmatic view of the 
original case of Wilson vs. Friedenburg a more equit- 
able interpretation would have been enunciated. 

As hereinbefore stated nothing like section four 
of the present Constitution appeared in the Constitu- 
tion of 1868. Section four of Article X is as follows: 
“Nothing in this article shall be construed to prevent 
the holder of a homestead from alienating his or her 
homestead so exempted by deed or mortgage duly exe- 
cuted by himself or herself, and by husband and wife, 
if such relation exists; nor if the holder be without 
children to prevent him or her from disposing of his or 
her homestead by will in a manner prescribed by law.” 
This section seems to have been added for the pur- 
pose assuring free alienation of the homestead. Noth- 
ing is said therein about for a valuable consideration, 
or that the owner can not give it away. For a number 
of years the majority of the bar of the state interpreted 
the section to mean that the owner could convey the 
homestead to his wife or any one else he saw fit regard- 
less of consideration. As it was doubtful that a hus- 
band could convey any property direct to his wife, the 
conveyance was made to a third person, the wife join- 
ing in, and the third person conveying to the wife. The 
power of the husband to do this was first questioned 
in the case of Norton vs. Baya,(5) and in that case 
the court held: “The law is definitely fixed, that where 
there is a child or children of the husband, who is head 
of the family, homestead real estate may not be con- 
veyed by a deed made by the husband to the wife. The 
object of this roundabout proceeding was to get the 
legal title in the wife, so that the interest of the 
children might be defeated .... As homestead exemp- 
tions inure to the “heirs”, infant or adult, of the own- 
er of the homestead, as well as to the widow, the con- 
veyance of the fee simple title to the widow might be 
detrimental to them. To sanction such a conveyance as 


38 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


this would be to say that one might do indirectly that 
which the law says can not be done directly .. . The 
transaction in this case was not such an alienation of 
the homestead real estate as is provided for by the 
Constitution, nor was it an abandonment of the home- 
stead; but it was an attempt to so transfer the title 
to the homestead that, at the death of the owner, 
it would pass to his widow, to the exclusion of his 
children, contrary to the intent of the constitution’. It 
is not certain how the Court found out the intent of 
the Constitution on this point but it is doubted if any 
effort was. made to obtain data as to what the result 
of such an interpretation of the intent would be. 

The statement of the Court: “To sanction such a 
conveyance as this would be to say that one might do 
indirectly that which the law says cannot be done di- 
rectly’, is interesting to note. If this be true then the 
law in Florida is far in advance of the Common Law 
where we find all kinds of fictions, indirections and 
zigzag approaches, for instance: Common Recovery, 
the allegation of a loss and finding in the action of 
Trover, the allegation of a casual evictor in the action 
of Ejectment etc. In fact if we take the ordinary lay- 
man’s view all law is doing that indirectly that you can 
not do directly. 

In Norton vs. Baya Justice Whitfield’s concurring 
opinion states: “The constitution does not contemplate 
or permit a voluntary conveyance of the homestead to 
the wife by means of a deed executed by the husband 
and wife to a third party who at once and as a part 
of the same transaction conveys the property to the 
wife without consideration. Such a transaction is mere- 
ly an attempted voluntary conveyance of the home- 
stead by the husband to the wife. See McMahon vs. 
Speilman, 15 Neb. 65, 20 N. W. 10; Stevens vs. Castel 
63 Mich 111 29 N. W. 828”. An examination of these 
two cases reveals that they hardly bear out the broad 
general statement made by Justice Whitfield. Stevens 
vs. Castel turned on the point of whether or not there 
had.ever been any delivery of the deed and it was held 
that there was no delivery. McMahon vs. Speilman 
turned on the point of whether or not the property was 
subject to levy and the Court did not have to hold 
that the deed was void in order to hold that the prop- 
erty continued to be the homestead and was not sub- 
ject to levy. Neither did the Florida Supreme Court 
have to lay down such a broad generalization in order 
to declare the deed in the Norton vs. Baya case void 
as the deed was not operative until after death of the 
husband it was in effect a will. In fact a great many 
of the bar hoped that was the ruling of the Court but 
later decisions(6) reveal that the Court intended to 
restrain alienation to the extent enunciated in the gen- 
eral statements in that case. 

In the case of Lanier vs. Lanier(7) it was con- 
tended on rehearing that the Court had over-ruled 


| 
4 
i 
| 
| 
it 
| 
‘4 
Vg 
j 
q 
ert — 
q 
} 
re 
j 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 39 


Norton vs. Baya by holding conveyance from husband 
to wife of homestead property valid. Justice Strum 
reconciled the cases however by saying: “The evidence 
leaves no doubt that the land in question was the home- 
stead of the grantor—father—J. S. Lanier, on June 6, 
1924, and for many years thereto. The chancelor ap- 
parently found, however, that there had been an 
abandonment of the homestead prior to July 29, 1924, 
the date of execution of the conveyance here in ques- 
tion’. The Court does not give any length of time that 
would be necessary to constitute abandonment, how- 
ever, clearly something like thirty days is sufficient. 
Warning should be given that should a lawyer advise 
a client that he can alienate his homestead by aban- 
doning it and then conveying to his wife that such 
client should be cautioned to so abandon that it would 
not be doing indirectly that which can not be done 
directly. 

From the foregoing it can readily be seen that 
the homestead in Florida is more of an estate than it 
is an exemption. A cross between a determinable fee 
and an estate by the entirety, having a strain of dower 
and a dash of life estate. No wonder Mr. Tiffany has 
said that a new meaning must be given the term 
“Estate”, in order that the homestead provision may 
have any real significance.(8) As soon as the head of 
a family obtains a homestead the heirs have a re- 
mainder interest contingent upon their surviving the 
head of the family, and the non-abandoning and the 
non-conveyancing of it for a valuable consideration 
during his life time. Thus by operation of law the word 
heirs becomes a word of purchase and not of limita- 
tion in so far as a homestead is concerned. That this is 
contrary to the faith of our fathers we have but to 
recall the rule in Shelly’s case: “The word heirs is a 
word of limitation and not of purchase; and the man- 
ner in which the Statute De Donis was avoided by 
Common Recovery thereby: cutting off the contingent 
remainder of the heirs of the body.” 

‘he contra authority is based upon the idea that 
no title or estate is conferred upon the children— 
nothing but a mere right to retain the property as 
against the claim of creditors.(9) This is well ex- 
pressed by the Arkansas Supreme Court, in the case of 
Brown vs. Nelms(10): “The constitutional provision 
that the homestead left by a decedent shall be ex- 
empt from sale for debts of decedent, and that the 
rents and profits thereof shall vest in the widow for 
life and the children during minority, merely exempts 
it from sale for debts either during the life time of 
the owner or after his death during the life time of 
his widow or minority of his children, and does not 
prohibit the original owner of the homestead from 
dismembering it by grant or devise at least so far 
as his children are concerned, since the homestead 
right of children is a transmitted or wholly derivative 


one”. In accord with Arkansas are: Iowa, Kansas, Ken- 
tucky, Mass., Minnesota, North Carolina, Oregon, South 
Carolina, Texas, Utah, and Wisconsin.(11) In accord 
with Florida are Alabama, California, Illinois, Mis- 
souri, Nebraska and Tennessee. (12) 

The extreme contra view to Florida is clearly and 
forcibly stated by Justice Clark in a dissenting opin- 
ion in the North Carolina case of Vanstory vs. Thorn- 
ton,(13 as follows: “There is a distinction between a 
homestead and a homestead right; that the former 
is the lot of land exempted from forced sale, while the 
latter is the right to have it exempted, and to use and 
occupy it free from molestation. The former may be 
conveyed with the consent of the wife and privy exam- 
ination; the latter cannot be conveyed, nor does it pass 
by a conveyance of the land, for it is not property, but 
a personal privilege, extending in some cases to the 
minority of the children and to the widow .. . The 
homesteader does not and cannot part with his con- 
stitutional right to claim a homestead exemption from 
execution. Whenever the claimant ceases to own or oc- 
cupy a lot it ceases to be entitled to the exemption from 
execution”. In other words if there is a judgment out- 
standing against the homesteader and he conveys his 
homestead then the judgment creditor can levy on the 
land in question as it is no longer protected by the 
exemption. 

Our Supreme Court has said that: “The implied 
limitations contained in a constitution are as much a 
part of the organic law and are as effective as those 
which are expressed.” (14) What and where are those 
implied limitations? Why they are up there on a modern 
Mount Sinai in a nebulus state hovering over and pro- 
tecting our constitution from iniquitous interpreta- 
tions and are handed down to us whenever necessary 
as Moses brought down the tablets of the law to the 
children of Israel. 

(1) 3 Blackstone’s Commentaries 418. 

(2) The first statute which gave the judgment 
creditor a claim against the debtor being the statute 
of Westminster II, 13 Edward I Chapter 18. 

(3) 19 Fla. 461; 21 Fla. 386. 

(4) 45 Fla. 203; 34 So. 309. 

(5) 88 Fla. 1; 102 So. 361. 


(6) Jackson vs. Jackson, 90 Fla. 563; 107 So. 


255; Lanier vs. Lanier, 95 Fla. 522; 116 So. 867. 

(7) See note 6. 

(8) Tiffany Real Property, Vol. III, page 2291. 

(9) 56 L. R. A. 34, note. 

(10) 86 Arkansas 368; 112 S. W. 373. 

(11) First National Bank of Whatcher vs. Willie, 
87 N. W. 734; Hartman vs. Armstrong, 54 Pac. 1946; 
McLean vs. Trabue, 135 S. W. 309; Wilbur vs. Hickey, 
74 Mass. 432; In Re Norseth’s Estate, 140 N. W. 337; 
Bruton vs. McRae et al, 34S. E..397 34 A. S. R. 483; 
Mansfield vs. Hill, 107 Pac. 471; Davis vs. Milady, 75 
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S. E. 363; Tadlock vs. Eckles, 20 Tex 782, 73 Am. Dec. 
213; In re Little, 61 Pac. 899; Foote vs. Foote, 49 
N. W. 738. 

(12) Chamboredon vs. Fayet, 57 So. 845; In Re 
McGee’s Estate, 97 Pac. 299; Kitterlin vs. Milwaukee 
Mechanics Mutual Insurance Co., 134 Ill. 647; 25 N. E. 
772; 10 L. R. A. 220; Kleiman vs. Geiselman, 21 S. W. 


796; McMahon vs. Speilman, 20 N. W. 10 (This Ne- 
braska case is in accord with Florida in the respect 
that exemptions inure to the heirs but contra in that 
it holds that the homestead can be conveyed or de- 
vised) ; McCrae vs. McCrae, 54 S. W. 979. 
(13) 112 N. C. 196; 34 Am. State Reports 483. 
(14) Jackson vs. Jackson, 90 Fla. 563; 107 So. 255. 
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OPINIONS OF THE ATTORNEY GENERAL 


February 6, 1931. 
Mr. John Downing, 


District Manager, 

Standard Oil Company, 

Jacksonville, Florida. 

Dear Mr. Downing: 

In Re: Interstate Sale of Gasoline—Liability Of to 

State Gasoline Tax. 

This refers to your letter of February 3rd on the 
above subject. 

My letter of January 22nd on the point about 
which you write should be understood to mean the 
following: Where a contract is made for the sale and 
delivery of gasoline, but the contract as made leaves 
it to the option of the Standard Oil Company as to 
how, when and where the contract may be fulfilled by 
the delivery of the gasoline, then such sale is taxable in 
the State of Florida. However, when a contract is 
made which specifically and definitely requires that 
gasoline which is at the time located in another State 
be used to fulfill the contract by being delivered under 
it to the contracting party, and there is no option giv- 
en to the Standard Oil Company but to deliver the 
identical gasoline referred to in the contract, which 
is at the time located in another State, then the latter 
transaction would be one in interstate commerce and 
the gasoline would not be subject to taxation. 

It is not the fact that gasoline is actually delivered 
from one State to another that makes the sale thereof 
interstate commerce. It is the fact that the sale itself 
contemplates and requires a delivery of a commodity 
from one State to another, in order to complete the 
sale, that fixes the character of the same as inter- 
state commerce. Where an option exists either to de- 
liver from another State or from the same State the 
interstate character of the transaction of sale which 
is the subject of the tax is thereby destroyed. 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


February 6, 1931. 
Hon. Ernest Amos, 


Comptroller, 

Tallahassee, Florida. 

Dear Mr. Amos: 

In Re: Tax Sales—Authority of Tax Collector to Make 
Sale of Lands Certified to the State But Which 
Were Re-Assessed After Adjustment of Taxes 
Under 1929 Law. 


Chapter 14572, Acts of 1929, undertook to segre- 
gate and separate tax certificate held by the State for 
years 1927 and prior years from those held and issued 
for subsequent years. That law authorized a com- 
promise and adjustment of these old certificates and 
of the subsequent omitted taxes which were due at the 
time of the adjustment. Since the law gave the tax 
payer the right to take up these adjusted taxes on the 
basis of the adjustment for a period of time which ex- 
tended beyond the date for making a current assess- 
ment, it was absolutely necessary for the tax assessors 
to re-assess the lands involved, even though they were 
under State tax certificates at the time. 

I am of the opinion that such re-assessments of 
State tax certificate lands upon which the taxes had 
been compromised and adjusted by local boards was 
entirely proper and furthermore, that the tax collector 
should proceed to resell each piece of land pursuant to 
the assessment made, and issue a new certificate un- 
der the 1929 law on such re-assessment. 

A tax certificate issued under the 1929 law has 
greater force and effect than one issued under the pre- 
vious Acts, and while the making of each sale and the 
issuance of new certificates may involve some addi- 
tional expense, it appears to be required by the law, 
and certainly will be productive of good in curing many 
situations, where because of invalid assessments in 
the past the land was allowed to be sold to the State 
instead of being bought in by some private purchaser. 

I return herewith the letter received by you from 
Hon. Frank A. Bryan, Clerk Circuit Court, Broward 
County. 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


January 28th, 1931. 
Mr. E. F. Ulrich, 


Care of Ufco Packing Company, 
Fort Pierce, Florida. 
IN RE: RIGHT OF ORANGE GROWER TO PEDDLE 
ORANGES. 
Dear Sir: 
Section 21 of Chapter 14491, Acts of 1929, reads 
as follows: 

“That all farm and grove products and prod- 
ucts manufactured therefrom shall be exempt 
from all forms of license tax, state, county, and 
municipal, when the same is being offered for 
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sale by the farmer or grower producing the said 

products”. 

This law means that any grower of oranges in 
person or by agent has the legal right to sell, peddle 
or otherwise dispose of the fruit grown by him any- 
where in the state of Florida or in any city or town 
thereof without being required to have any “form of” 
license therefor. 

Any city or town which has an ordinance provid- 
ing for a license in conflict with the Act of 1929 would 
be unable to enforce said ordinance as against this 
state-wide law to the contrary. However, the exemption 
only applies to the actual grower or some one acting 
immediately for him. Persons who buy oranges from 
growers and undertake to re-sell the same are ped- 
dlers and are subject to the peddler’s license provided 
by paragraph (c) of Section 10 of Chapter 14491 inso- 
far as state and county license taxes are concerned. 

It would be wise for any grower who desires to 
take advantage of the exemption given by Section 21 
of Chapter 14491 to carry with him sufficient proof 
from his local officers or from the State Marketing 
Bureau at Jacksonville to show that the oranges which 
he desires to sell without license are in fact oranges 
actually produced by him as a grove owner. 

A city or town is within its rights in holding the 
grove owner liable for a license until he demonstrates 
his rights to an exemption. 

Trusting this answers your inquiry, I am, 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


January 29, 1931. 

Hon. J. N. Lummus, Jr., 

County Tax Assessor, 

Miami, Florida. 

Dear Mr. Lummus: 

In Re: Taxation—Assessment of Land Originally 
Subdivided But Foreclosed Against and Placed 
Back Into Acreage. 

Where a man owns a parcel of land, deeds it to 
another, but takes back a mortgage for part of the 
purchase price, and the land is afterwards subdivided 
by the grantee in the deed without the consent or par- 
ticipation of the mortgagee, and the mortgagee after- 
wards forecloses on the property without having is- 
sued ary partial release with reference to the sub- 
division, in consequence of which the foreclosure sale 
and the master’s deed describes the property as it 
originally was described before the subdivision plat 
was filed, the effect of such proceeding is to legally 
foreclose against the plat itself, and to restore the 
land to its original description. 

In other words, if land subject to a mortgage has 
been platted, the foreclosure mortgage has the effect 


of cancelling the plat where the mortgagee did not par- 
ticipate in the filing of the plat or did not ratify it 
afterwards. 
Trusting this answers your letter of January 27th 
on the above subject, I am 
Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


February 4, 1931. 
Hon. W. J. Gardiner, 


County Attorney, 

Daytona Beach, Florida. 

Dear Mr. Gardiner: 

In Re: County Depository—Requirement for Interest 

Payments—Surety Bond as Security. 

Section 2405, Compiled General Laws, provides 
that any bank which desires to become a county de- 
pository shall file with the board of county commis- 
sioners a written offer and guarantees to pay said 
board two per cent per annum on all daily balances, 
when the funds on deposit with them shall exceed 
$2,000, and four per cent per annum on time deposits. 
and shall execute and deliver to the board proper 
security for the moneys deposited to insure the 
safe keeping and accounting therefor. 

The statute contains a proviso to the effect that 
the county commissioners shall divide the deposits 
of their counties equitably among the banks of the 
county that have qualified as provided by law, and in 
case no bank in the county shall qualify that then the 
boards are authorized and commanded to divide the 
deposits among the banks meeting the conditions pro- 
vided in this Section. 

In some of the counties of the State as in your 
county, the banks owing to financial conditions have 
found it impossible for them to agree to pay the re- 
quired per cent. As a result, the county commissioners 
in such counties are unable to comply with the pro- 
visions of the law without attempting to go into other 
counties to seek places for the deposit of county 
moneys, which will meet the requirements of the 
statute. This: brings up the question as to what shall 
be done when no bank in the county shall pay the 
required interest, and whether or not the board is 
authorized to agree to pay less than the required in- 
terest in the event that no one will give the security 
or make a bid to become a county depository as pro- 
vided by the law. 

I have previously given it as my opinion that the 
board of county commissioners of a county has suf- 
ficiently complied with the law when they endeavor 
to secure the required interest on deposits, and having 
failed to secure any offers to pay such interest, have 
thereupon proceeded to designate a depository in the 
county under an agreement by which the board agrees 
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to accept less than the statutory amount of interest. 

Where a board of county commissioners fails to 
receive any offer from any bank to pay the statutory 
rate of interest, I find nothing in the statute which 
requires them to be without a depository, or which 
prevents them from proceeding to designate some 
bank as a depository on a basis of less than the re- 
quired statutory per cent, so long as they are unable 
to get the statutory per cent after endeavoring to do 
so. 

Insofar as security required to be furnished by 
county depositories is concerned, I am of the opinion 
that a surety company bond is as much authorized 
as would be the deposit of collateral. This is express- 
ly authorized by Section 2404, Compiled General Laws. 

Under the provisions of Section 6079, Compiled 
General Laws, the Comptroller is authorized to desig- 
nate a State bank as a depository for public money, 
and to require such company to give certain satisfac- 
tory security for the safekeeping of such money gen- 
erally, in which event the bank in question may be con- 
sidered as a general authorized depository. However, 
the last mentioned Section appears never to have been 
followed out in practice in Florida. 

Answering your specific inquiry contained in your 
letter of January 31st, I am of the opinion that while 
the county commissioners have no right to entirely 
waive the requirement that interest be paid under Sec- 
tion 2404, that they would have the right to make a 
contract for a less rate of interest in the event that they 
are unable to obtain the statutory rate. However, such 
contract could only be carried out for that period of 
time during which the Commissioners were unable 
to make any better bargain. 

Trusting this answers your letter, I am, 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


February 12, 1931. 

Hon. Ernest Amos, 

Comptroller, 

Tallahassee, Florida. 

Dear Mr. Amos: 

In Re: Cancellation of Tax Certificates on Claim of 
Exemption Under Third Paragraph, Section 897, 
Compiled General Laws. 

Section 897, Compiled General Laws, provides that 
property of educational, literary, benevolent and sci- 
entific institutions within this State as shall be ac- 
tually occupied and used by them solely for the pur- 
pose for which they have been or may be organized, 
shall be exempt from taxation. 

However, the statute is not self executing and 
persons who desire to claim the benefit of tax exemp- 
tion under the laws of Florida should do so in connec- 


tion with the returning of their property for taxation, 
and the listing of the same on the tax books, and not 
wait until after the property has been sold and a tax 
certificate issued against the property in order to 
claim the exemption. 

Section 917, Compiled General Laws, makes it the 
duty of every person owning or having the control, 
management, custody, direction, supervision or agency 
of property of whatsoever character that is subject to 
taxation under the laws of this State to return the 
same for taxation to the county assessor of taxes in 
the proper county. 

Where property is exempt from taxation for spe- 
cial reasons not evident on the record or not person- 
ally known to the tax assessor, it is the duty of the 
tax payer to make a return of his property and to claim 
the exemption in the return. In the case certified to 
you by Hon. W. A. Dixon, Clerk of the Circuit Court, 
it does not appear on the face of the tax assessment 
that the property was or should have been exempt 
from taxation. Neither does it appear that any claim 
for the exemption was made prior to the time the 
property was sold for taxes which the tax assessor 
placed on the same. 

While undoubtedly the tax assessor has a right 
to classify as exempt property which is actually ex- 
empt under the laws of the State of Florida from tax- 
ation, even though no claim of the exempt:en is made, 
it is nevertheless the duty of the tax payer to make 
the ciaim and to make it each and every year for which 
the exemption is ciaimed. If the tax payer fails to 
claim the property as exempt, and fails to assert his 
exemption at any time prior to the time the property is 
sold and a certificate on the same is issued to some 
third party purchaser, in my judgment it amounts te 
a waiver of the legal right to the exemption and there 
is no authority on the statute which would permit you 
to cancel a tax certificate issued, even though it is on 
exempt property, after the tax sale has been had and 
the tax certificate has been sold to a member of the 
public who is now the holder thereof in good faith. 

The situation might be different if the certificate 
on the property were still held by the State of Flor- 


ida. However, the record shows that the property cov- | 


ered by the certificate was not such as on its face was 
exempt from taxation so as to give the purchaser of 
the tax certificate notice of the exemption. The prop- 
erty was put on the tax books and an assessment ap- 
parently lawfully made against the same by the tax 
assessor. No claim was asserted before the tax assess- 
or nor before any other officer for the exemption un- 
til after the tax sale was made and the certificate 
on the property sold and delivered to an outside per- 
son as a tax certificate purchaser, who evidently pur- 
chased the same and became a bona fide holder of same 
without notice of any claims of exemption. 
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The statute only authorizes the Comptroller to 
cancel a tax certificate when it was illegally issued. 
In my opinion the tax certificate involved in this case 
was not illegally issued, because there was nothing 
on the record at the time it was issued to show that 
there was any exemption on the property covered 
by the certificate. If it be admitted in this case that 
the tax certificate was illegally issued and is subject 
to cancellation by the Comptroller, then no person 
would be safe in purchasing a tax certificate without 
not only consulting the record of the tax assessment, 
but of personally viewing the property and seeing 
whether or not there might not be located thereon 
some educational institution or some other fact exists 
which would make the property exempt. 

This case is covered by a ruling recently made by 
the Circuit Court of Duval County, wherein a tax cer- 
tificate had been issued on a negro Odd Fellows Lodge 
without any exemption having been claimed on the 
property because of its nature. The Court refused to 
cancel the tax certificate as void, but held that the 
failure to assert the exemption amounted to a waiver 
of the right. Under our constitutional system a per- 
son who has legal rights, even the right of life itself, 
may waive it by failure to take proper steps to as- 
sert such rights when they are challenged. 

Orderly procedure in the administration of the 
tax laws requires those who claim exemptions from 
taxation based upon peculiar facts relating to their 
own status which do not appear of record as a mat- 
ter of course, to make such facts appear on or before 
the day the property is sold for taxes, or else the 
rights of exemption will be lost. 

If the tax assessor knows of the facts warrant- 
ing the exemption, he may, of course, note such facts 
on the record and allow it. But he is under no duty 
or obligation to ferret out the facts unless they are 
called to his attention in a proper way. 

I am therefore of the opinion that the Comptroller 
is without authority to cancel the tax certificates re- 
ferred to by Mr. Dixon for the reasons mentioned, 
unless there is something on record on the tax rolls 
of Hillsborough county or somewhere in the proceed- 
ings relating to the assessment of the property for tax- 
ation, which shows that an exemption of the prop- 
erty was claimed and improperly denied. 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


February 18, 1931. 
Hon. J. D. Raulerson, 
Clerk Circuit Court, 
Bartow, Florida. 
Dear Mr. Raulerson: 
In Re: Delinquent Taxes—Use of Last Assessed Valu- 


ation as Basis for Computation. 

The only authority for collecting unpaid or omit- 
ted taxes upon the basis of the last assessed valua- 
tion of land is that found in Section 997, Compiled 
General Laws, a portion of which says: 

“But where the last assessed valuation against 
any land to be redeemed or purchased is less than the 
regular valuation, then the last valuation shall be 
used.” 

Under our tax laws there can be no valuation of 
land prior to April Ist in the tax books when they 
legally close. Consequently, where Section 997 applies 
at all it cannot apply until after the tax books for the 
current year have closed, so that the tax assessor can 
make at least a tentative valuation. 

The Courts have been holding with pretty gen- 
eral consistency that the law contemplates a uniform 
and equal assessment of taxes and of course this ap- 
plies to taxes upon delinquent lands as well as upon 
lands which are not delinquent. While every consid- 
eration might make it advisable to settle with delin- 
quent tax payers upon most any basis which would 
bring the money, the fact remains that the tax author- 
ities take a great risk when they depart from the let- 
ter of the law, and render the entire assessment of 
the county judge subject to being attacked by judicial 
proceedings for being discriminatory. ’ 

I am of the opinion that the 1931 valuation can 
be used as a basis for settling the subsequent omitted 
taxes after April 1st, 1931, on a 1931 valuation, but 
not prior to that time. Even this may be doubtful, 
but the benefit of the doubt in the matter could be 
given to the person making the redemption without 
causing any serious complications. 

Trusting this answers your letter of February 
16th, I am 

Yours very truly, 
FRED H. DAVIS. 
Attorney General. 


February 19, 1931. 
Hon. R. Don McLeod, Jr., 
County Attorney, 
Apalachicola, Florida. 
Dear Mr. McLeod: 

Owing to other very pressing matters and my 
absence from the city, I have not been able to prompt- 
ly answer your letter of February 14th relating to 
methods of enforcement of collection of taxes on per- 
sonal property. 

Under Section 745, Compiled General Laws, all 
taxes assessed upon either real or personal property 
from the date of the assessment have all the force 
and effect of a judgment in execution of law against 
the owner of such property. 

In a recent case tried in the Circuit Court of 
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Duval County, which is now on appeal to the Supreme 
Court, it. was ruled by the Circuit Court that under 
this Section the tax collector had the right to levy upon 
and sell real estate to satisfy a personal property tax 
assessment. Under Section 942, Compiled General 
Laws, a form of tax warrant is provided under which 
the tax collector is authorized and directed to collect 
the amount of taxes “set down in each roll opposite 
each name”. 

This would seem to indicate that if the tax col- 
lector shows the name of the person assessed, that he 
is assessed for personal property, and the valuation 
thereof, that the assessment of taxes for personal 
property will be enforceable against the delinquent 
tax payer, regardless of whether the property is spe- 
cifically described on the tax roll or not. Ordinarily, 
it will be sufficiently described on the tax roll because 
the roll is prepared in a form which coincides with 
Section 914. 

The purpose of Sections 955 and 956 is to author- 
ize tax collectors to enforce collection of personal prop- 
erty taxes through deputies to whom he could turn 
over special tax warrants for the collection of the 
taxes. 

The method provided by Sections 955 and 956 is 
not exclusive, but is simply a method by which the 
tax collector can perform his duties by delegating a 
portion of the duty to authorized deputies who might 
proceed in a summary way, rather than have the taxes 
collected by the tax collector directly under other pro- 
visions of the law. 

Under Section 913, Compiled General Laws, the 
taxes on real estate may be collected out of personal 
property, and the taxes on personal property may be 
collected out of real estate, because both are responsible 
for the taxes assessed against the owner thereof. 

I think your statement as to the method by which 
a levy must be made is correct, and that it is neces- 
sary for the tax collector to take into his possession 
or control property levied upon. At the same time, I 
think that in the case of boats and property of that 
kind, which cannot be readily moved, the levy can be 
made by the tax collector in exactly the same manner 
that it could be made by the sheriff, and that is by 
taking ‘“‘control’” of the property in such way as to 
exclude the owner from it and to enable the tax col- 
lector to make delivery in the event of a sale. 

It has generally been held that property which is 
not readily portable may be levied upon by officers un- 
der legal process without actually removing it from 
the place where it is located, so jong as the owner of 
it is divested of his actual possession and control. This 
procedure has been upheld in several of the Circuit 
Courts of the State. There is one thing certain—a 
writ of replevin will not lie to recover back property 
seized under a tax claim, The only remedy is an in- 


junction, and even when an injunction is resorted to 
it is necessary that the tax payer tender into court and 
offer to pay the amount of tax which might have law- 
fully been assessed against him, even where the as- 
sessment is admitted to be valid in form. 

In the recent Harjim case, decided by the Supreme 
Court, 129 So. 918, the Supreme Court definitely ruled 
that before a bill in equity to enjoin the tax sale would 
have any status at all for the purpose of hearing on 
a temporary injunction or otherwise, it would be the 
duty of the complainant to tender into Court and pay 
the amount of tax which the Court might find to be 
legally collectible out of the tax payer. See Sections 
1038 et seq, Compiled General Laws. 

Trusting these views will be helpful to you, and 
regretting the delay in answering your inquiry, I am 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


February 28, 1931. 
Hon. O. F. Herndon, 


Justice of the Peace, 

Sanford, Florida. 

Dear Sir: 

In Re: Criminal Warrants—Necessity of Issuing Same 
in Duplicate Under Section 8325, Compiled Gen- 
eral Laws. 

Section 20 of Chapter 9321, Acts of 1923, Laws 
of Florida, provides that from and after the first 
day of July, 1931, ALL warrants for the arrest of any 
person charged with a violation of law shall be issued 
in duplicate and a copy served upon the accused at the 
time of his arrest. 

This statute, while inserted in a general law whose 
title is confined entirely to search warrants, is never- 
theless in terms of general application and applies to 
all warrants which are issued for the arrest of a per- 
son on any criminal charge, regardiess of its nature. 

The Section is probably unconstitutional because 
it is not germane to the subject expressed in the title 
to the law. At the same time, a ministerial officer or 
a judicial officer acting in a judicial capacity in the 
issuance of process has no right to disregard a statute 
found on the statute books of the State, but must fol- 
low it until it is declared unconstitutional by some 
legal decision rendered by a court of competent juris- 
diction, the presumption being that the law is consti- 
tutional until declared otherwise. 

Therefore, until some Court decision declares Sec- 
tion 8325, Compiled General Laws, unconstitutional, 
because the subject thereof is not covered by the title 
of the Act, it should be considered to be a law of the 
State of Florida, and followed by all justices of the 
peace and county judges when issuing process. 
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The language of the law is clear and it is by no 
means confined to search warrants. 

Trusting this answers your letter of February 
24th, I am 


Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


March 2, 1931. 
Hon. S. J. Smith, Jr., 
Attorney at Law, 
Commerce, Georgia. 
Dear Mr. Smith: 
In Re: Right of The State to Regulate Private Con- 
tract Carriers. 

I shall be glad to examine a copy of your Georgia 
Supreme Court decision on the above subject, if you 
have an extra copy available. 

Personally, I cannot construe the Frost case as 
holding that the State has no right to regulate private 
contract carriers. In my opinion the State has full and 
plenary power to regulate the business of any person 
who uses the highways of the State as a means of 
conducting an operation for profit, whether through 
individual contract or not. The Frost case did not 
hold to the contrary. 

What the Frost case held was that while the State 
might absolutely prohibit all contract carriers or any 
other carriers for hire from using the highways, it 
could not force such carriers to become common car- 
riers, and thereby dedicate their property to public use 
merely to secure the privilege of using the highways 
as a place for the transaction of business for profit. 

This is nothing but another application by the 
Supreme Court of the United States of the rule which 
has long been followed by that tribunal to the effect 
that while a State has the right to either permit or 
deny a certain thing to be done, it cannot require the 
surrender of constitutional rights as a condition pre- 
cedent to the securing of a permit from a State, which 
the State is at liberty to either grant or deny. 

For example, in the Terrall case from Arkansas, 


right to refuse to permit any foreign corporation to 
do business within its borders, and also had the right 
to limit the transaction of business by foreign cor- 
porations within its borders, that the State did not 
have the right to grant permission to such corpora- 
tions to transact business in the State and attach to 
the grant of permission the obligation on the grantee 
not to move his case to the Federal Courts, where the 
case was removable on the ground of diversity of citi- 
zenship. 

The Frost case merely fvilows the same principle. 
It announces that the State has full power to keep all 
for-hire traffic off the highways, if it wishes to do so. 


the Court ruled that while a State had the absolute: 
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It acknowledges that the State has the right to closely 
regulate such traffic, but it denies the right of the 
State to grant a permit on the one hand, and attach 
to it unconstitutional conditions on the other. 

The same may be said of the Duke case. The Duke 
case was an attempt by legislative declaration to at- 
tach an arbitrary character to business of a private 
nature by affirming it to be a business of a public 
nature. The Frost case attempted to get at the same 
result in a different way by making no legislative 
declaration to the effect that the private business 
should be deemed to have a public character, but that 
in order to transact private business it would be neces- 
sary that the operator agree to assume a public char- 
acter. 

I am unable to see any constitutional prohibition 
whatsoever in either the Federal or the State Consti- 
tution, which can operate to restrain the States in their 
right to regulate and even prohibit carriage of goods 
on the highways in vehicles operated for hire under 
private contract, nor do I believe that the Supreme 
Court of the United States will ever so hold. 

I am very much interested in this question and 
should like to help work it out with you. As you are no 
doubt aware, the State of Florida now has pending 
in the Supreme Court of the United States the case of 
Smith vs Cahoon, which was decided by the Supreme 
Court of Florida in favor of the State on this point. 
I am sending you under separate cover copies of the 
briefs filed by me with the Supreme Court of Florida, 
when the case was heard in this State. 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


March 2, 1931. 
Hon. R. E. Lee, 
Tax Collector, 
Fort Myers, Florida. — 
Dear Sir: 
In Re: License Tax on Contractors, Section 1130, Com- 
piled General Laws. 

Answering your letter of February 24th, I beg to 
advise that the license tax on contractors provided for 
by Section 1130, Compiled General Laws, applies to any 
person who holds himself out as a contractor. 

It makes no difference whether he has a regular 
office or established place of business or not. The 
only exception to this is that of a “building” contrac- 
tor who would not be subject to the tax where he has 
no established place of business. The term building 
contractor would be understood to mean a contrac- 
tor engaged in erecting a building of some kind. All 
other kinds of contracts such as construction and 
bridge contractors are subject to license tax whether 
they have an established place or not. 
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The reason the so called “building” contractors 
are not required to pay license tax where they have 
no established place is because contractors engaged 
in erecting buildings usually have an established place 
in one county, but put the buildings up in several 
surrounding counties. 

It was the intention of the law not to have a con- 
tractor to be required to pay a license tax merely for 
building a house or putting up a building in a county 
in which he had no established place. By an established 
place is meant any place, even a residence of the con- 
tractor, where he holds himself out as being ready, able 
and willing to accept employment as a contractor. 

Trusting this explains the law on the subject, I am 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


March 2, 1931. 
Hon. R. A. Gray, 


Secretary of State, 

Tallahassee, Florida. 

Dear Mr. Gray: 

In Re: Method of Computing Charter Tax on Foreign 
Corporation Under Chapter 13640, Acts of 1929. 
Firestone Realty Company Matter. 

Under Section 4096, Revised General Statutes, 
Section 6927, Compiled General Laws, as amended by 
Section 1 of Chapter 13640, Acts of 1929, it is pro- 
vided that in every case where application is made to 
the Secretary of State for the issuance of a permit 
allowing a foreign corporation to transact business 
in this State, the Secretary of State shall demand 
and receive from the applicant for the use of the State 
a fee calculated upon the basis of the total authorized 
capital stock of the corporation as shown by its char- 
ter. 

Prima facie, therefore, the Secretary of State 
should in every case demand of the applicant the pay- 
ment of a charter fee upon the total authorized cap- 
ital stock shown by the charter. However, the statute 
contains a further provision to the effect that if the 
applicant contends and submits satisfactory evidence 
to prove that the amount of capital “as distinguished 
from capital stock” to be employed in Florida is less 
than the total amount of authorized capital stock 
shown by the charter, that in such last mentioned 
event, instead of collecting a tax upon the full amount 
of authorized capital stock shown by the charter, that 
the Secretary of State will be permitted to collect a 
less amount based not upon capital stock at all, but 
upon the amount of capital employed or to be em- 
ployed by the foreign corporation in transacting busi- 
ness in Florida. But in every case the prima facie lia- 
bility is for a tax upon the full amount of authorized 
capital stock shown by the charter. Only where the 


capital to be employed in the State, as distinguished 
from the amount of authorized capital stock of the 
corporation, is less than such total authorized amount 
of capital stock is the corporation permitted to claim 
a reduction in the amount of the charter tax. 

In the case of the Firestone Realty Corporation 
referred to in your request for my opinion, it appears 
that the total number of shares of stock authorized by 
the charter is five thousand shares of no par value. 
The Secretary of State should demand a charter tax 
based upon five thousand shares of authorized capital 
stock as shown by the charter, unless the corporation 
contends that the amount of capital to be employed 
in Florida, when used as a basis for calculation of the 
tax will result in the less tax than would be computed 
and collected on the total authorized capital stock. 

In the event that the tax computed upon the cap- 
ital to be employed in Florida results in a charter tax 
which would be less than a charter tax collected on 
the whole five thousand shares of no par value stock, 
then the corporation is entitled to the benefit of the 
lower rate of fee. 

There is no ground under the law for adopting 
the construction contended for by the Legal Depart- 
ment of the Firestone Realty Company as shown by 
the letter of counsel for the Department, dated Feb- 
ruary 25th. 

Trusting this explains the matter, I am 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


March 6, 1931. 
Hon. Claude E. Ragan, 
Tax Collector, 
Sarasota, Florida. 
Dear Mr. Ragan: 
In Re: Illegal Tax Sale—Redemption by Tax Collector. 

I did not mean to imply in my letter to Mr. Amos, 
copy of which is enclosed with your letter of March 
2nd, that the tax collector should be compelled to pay 
taxes which the State has already received from a tax 
certificate purchaser, when the certificate was sold. 
even though it was sold illegally. 

The point involved is that it is the duty of the 
tax collector to at once take up any certificate which 
he issues illegally. After he takes it up, I am inclined 
to believe that he is subrogated to whatever rights the 
holder of such certificate would have under Section 
1009, and that he would be able to ask the Comptroller 
to cancel such certificate and secure a refund of what- 
ever surplus the State and county had acquired through 
the transaction over and above the actual amount of 
the taxes which should have been collected. 

The point I make is that the burden is on the tax 
collector under Section 973, Compiled General Laws, to 
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promptly redeem the tax certificate from the purchas- 
er and then look to the State and county authorities 
by way of subrogation for recovery back of whatever is 
paid in excess of the amount that the State and coun- 
ty are entitled to receive. 

In other words, the tax collector might take an 
assignment of the tax certificate which he is compelled 
to pay off, and then as the holder of such tax cer- 
tificate ask that it be cancelled under Section 1009, and 
the money paid on same refunded to him. 

I quite agree with you that there is nothing in the 
law which undertakes to make the tax collector pay 
the tax, as well as the tax payer. ’ 
» IT return herewith the papers submitted with your 
communication. 
Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


March 4, 1931. 
Hon. Thomas L. Glenn, Jr., 


County Prosecuting Attorney, 

Sarasota, Florida. 

Dear Sir: 

In Re: Removing From State of Florida Personal Prop- 
erty Under Retain Title Contract. 

Where conditional sale contracts are involved it 
appears to me that Section 7320, Compiled General 
Laws, is the only Section of the statutes which could 
be applied to a person who removed the property sub- 
ject to the conditional sale contract from the county 
where the contract was made into some other place 
or out of the State. 

Section 7316 and Section 7318 refer entirely to 
property which is subject to a written or statutory 
lien. A conditional sales contract would not be a lien, 
but would be a retention of title. Therefore, whatever 
prosecution is had must come under Section 7320. 

That Section provides that it shall be unlawful 
for any person who is in possession of personal prop- 
erty under any conditional sale contract to sell, conceal 
or “dispose of” such personal property. It appears to 


are broad enough to include any act of a person in so 
moving the property from the jurisdiction of the 
Courts, which would have power to enforce the re- 
covery of the property under the conditional sales 
contract as to make it impossible to recover such 
property. 

In other words, the phrase “to dispose of” is ap- 
parently not limited to selling or making conveyance 
of the property, but includes any act of the defendant 
in doing something with the property which prevents 
the enforcement of the conditional sales contract. 


enacted to protect persons who hold conditional sales 


me that the words “dispose of” used in this statute 


It is a well known fact that Section 7320 was 
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contracts on personal property. The construction I 
have given the statute is in harmony with the pur- 
pose for which the law was passed. 

I would therefore say that any person is subject 
to prosecution under Section 7320, who disposes of per- 
sonal property under a conditional sale contract by 
moving it out of the State, without having the writ- 
ten consent of the holder of the conditional sale con- 
tract. This consent, if given, may be either a general 
consent to move the property anywhere, or may be 
limited to removing it to a particular place. 

However, a conveyance on the ground of consent 
would be limited to the consent as given and not fur- 
ther than that. 

Trusting this answers your letter, I am 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


March 4, 1931. 
Messrs. Henderson & Franklin, 


Attorneys at Law, 

Collier Building, 

Fort Myers, Florida. 
Gentlemen: 

In Re: Sale of Tax Certificates. 

This answers your letter of February 26th on the 
above subject. 

It appears to be the intention of the statute and 
it has been so construed by the State Department with 
the approval of this office, that insofar as selling cer- 
tificates is concerned, at the present time the certifi- 
cates must await the day on which the sale is to be- 
gin and must there be put on sale to the highest 
bidder for cash, no bid to be accepted for less than 
the face amount of the taxes under the instructions 
of the Comptroller. 

Everything equal the owner will be given the 
preference to purchase his own certificate, but other- 
wise his certificate will have to be sold to the buyer 
who will give the most for it. Delinquent tax payers 
in this State have been given the most lenient conces- 
sions in every case. I do not see how any further con- 
cessions can be extended if the law is to have any 
application at all. 

Referring to the second paragraph of your letter, 
it would appear that the interpretation placed upon the 
law by the local authorities is correct. No tax certifi- 
cates are to be sold except those for the year 1927 and 
prior years, and then only when the certificate is still 
held by the State. 

Insofar as the 1929 certificate is concerned, there 
is no authority by which such certificates can be re- 
deemed without interest or penalties, in view of the 
fact that it does so within the classification of cer- 
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tificates which are to be so sold, and is not a subse- 
quent omitted tax. 
Trusting this answers your letter of February 
26th, I am 
Yours very truly, 
FRED H. DAVIS, 


Attorney General. 


March 3, 1931. 
Hon. J. M. Boen, 


City Tax Collector, 
Wildwood, Florida. 
Dear Sir: 

Under Section 2453, Compiled General Laws, the 
county commissioners are required to turn over to 
cities and towns in their counties one-half the amount 
realized from special road and bridge taxes collected 
on property in incorporated cities and towns, said mon- 
eys to be used in repairing and maintaining the roads 
and streets of such cities and towns. 

This means that the Town of Wildwood would be 
entitled to one-half of the taxes collected on property 
in Wildwood, pursuant to a county levy for road and 
bridge purposes made as provided in Section 2453. If 
no such levy is made by the county there will of course 
be no liability on the county to the city. 

The proper manner of handling the subject is to 
present a claim to the county commissioners for one- 
half of any amount that may have been collected for 
road and bridge purposes on property in the City of 
Wildwood. This law, you will understand, does not ap- 
ply to moneys collected for road and bridge bonds, but 
only for road and bridge purposes. 

Trusting this answers your inquiry, I am, 

Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


April 20th, 1931. 

Hon. William V. Albury, Member, 
House of Representatives, 
Capitol. 
Dear Mr. Albury: 

Replying to yours of the 20th. instant wherein 
you ask the question as to whose duty it is to bring 
suit on a bond estreated in the Criminal Court of Rec- 
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ord, I beg to state that it is my opinion that this mat- 
ter is controlled by Section 8351 of the Compiled Gen- 
eral Laws of Florida, 1927, which said statute is as 
follows: 

“Suit to be brought. Whenever any bond has 
been taken for the appearance of any person be- 
fore any court of this State charged with a crim- 
inal offense, and he fails to give his attendance 
in conformity with the bond, the prosecuting of- 
ficer of the court may bring suit on the bond 
in any court having jurisdiction’. 

It is my opinion that under this statute it is clear- 
ly the duty of the prosecuting officer of the court 
wherein the bond has been taken for the appearance 
of a person to bring suit on the bond when the same 
has been estreated. In your case, I am of the opinion, 
it is the duty of the Prosecuting Attorney of your 
Criminal Court of Record to bring the suit on the bond 
in question. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


April 17th, 1931. 
Mr. J. L. Donaldson, Attorney, 


Buick Motor Company, 
Insurance Department, 
Flint, Michigan. 

Dear Sir: 

Replying to your of the 14th. instant in which 
you state that a County Judge in this State has re- 
quested you to make a deposit of cost in the probate 
of an estate in which you are interested, would state 
that the cost of probating a Will and handling an 
estate in the Probate Court are payable out of the 
estate, but it frequently happens that the property 
in the estate is not sufficient to pay the costs and it 
is the uniform practice here that Attorneys represent- 
ing estates advance such money as will probably take 
zare of the costs and then this is allowed as a credit 
to the estate and is paid back to the Attorney when 
there are funds in the hands of the Administrator 
or Executor with which to pay such bills. 

Yours very truly,’ 
CARY D. LANDIS, 
Attorney General. 
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Section 302 (c) of the Revenue Act of 1926 re- 
garding transfers by trust, or otherwise, made in con- 
templation of or intended to take effect in possession 
or enjoyment at or after death, has given rise to ex- 
tensive litigation between the taxpayer and the Treas- 
ury Department. On Monday afternoon, March 2, 1931, 
the Supreme Court rendered decisions in the cases of 
Burnet v. Northern Trust Company, Executor of Van 
Schaick; Morsman, Admr. v. Burnet; and McCormick, 
et al., Executors v. Burnet, holding in effect that where 
property was conveyed in trust by a transferror who 
reserved to himself for life the income from the prop- 
erty or the right to designate who should enjoy the in- 
come therefrom, the value of such property at the date 
of the transferror’s death should not be included in 
computing his Federal Estate Tax. The transfer of 
such property not being “in contemplation of or in- 
tended to take effect in possession or enjoyment at or 
after his death” within the meaning of the Federal 
Estate Tax laws. The decisions in the above cases ap- 
parently finally settled the controversy regarding the 
interpretation of Section 302 (c). However, on March 
3rd, Congress, by House Joint Resolution No. 529, 
amended the first sentence of Section 302 (c) of the 
Revenue Act of 1926 to read as follows, the bold 
face matter being new: “(c) To the extent of any in- 
terest therein of which the decedent has at any time 
made a transfer, by trust or otherwise, in contempla- 
tion of or intended to take effect in possession or en- 
joyment at or after his death, including, a transfer un- 
der which the transferror has retained for his life or 
any period not ending before his death (1) the pos- 
session or enjoyment of, or the income from, the prop- 
erty or (2) the right to designate the persons who shall 
possess or enjoy the property or the income therefrom; 


full consideration in money or money’s worth.” (The 
remainder of subsection (c) remains the same as 
before.) 


This Joint Resolution was approved by the Presi- 
dent March 3, 1981. | 

Therefore, from and after March 3, 1931, under 
the Resolution passed as above set forth, such trans- 
fers in trust, or otherwise, reserving a life interest, 
will be taxable if made on or after March 3, 1931. How- 
ever, it will be noted that new Section 302 (c) as 
amended still retains the words “at any time” thus 
leaving an opportunity for the Treasury Department 


except in case of a bona fide sale for an adequate and 
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NOTES AND COMMENTS 


CHANGE IN ESTATE TAX ON TRUSTS 


By W. V. BARNEY, of the Jacksonville Bar. 


to insist that the Section is retroactive. In a discussion 
of the resolution in Congress grounds for the necessity 
of the amendment were given by various Congressmen 
that under the present regulation as construed by the 
Supreme Court in the above cited cases the Government 
would lose in revenue, approximately $25,000,000 and 
that the Government would have to refund this sum to 
taxpayers who had paid taxes on such transfers. It was 
also stated in Congress that at some future date the 
House would prepare and present a bill to make the 
amendment retroactive. 

Under the act before it was amended, the Treas- 
ury Department attempted to include transfers made 
at any time. The Supreme Court in the case of Nich- 
ols v. Coolidge held that part of the Revenue Act of 
1918 which attempted to tax transfers made prior to 
its effective date, if construed as requiring tax on the 
value of property transferred by decedent prior to its 
passage in entire good faith and without contemplation 
of death, merely because the conveyance was intended 
to take effect in possession at or after death, to be 
arbitrary, capricious and such as amounts to confis- 
cation and violates the Fifth Amendment to the Con- 
stitution. Thereafter, the Commissioner of Internal 
Revenue amended the regulations governing estate tax- 
es as follows: 

“Except bona fide sales for an adequate and 
full consideration in money or money’s worth, all 
transfers made by the decedent subsequent to 
September 8, 1916, are taxable if made in con- 
templation of or intended to take effect in pos- 
session or enjoyment at or after his death.” 

It would seem that the insertion of this date in 
the regulations would definitely determine the retro- 
active limit of this clause in all the Acts. Yet, the 
Treasury Department refuses to recognize any limit 
and still attempts to tax transfers of this nature made 
prior to September 8, 1916. In one case which will 
shortly come before the Board of Tax Appeals the 
Treasury Department is attempting to include such a 
transfer made in 1903. 

The Revenue Acts of 1918 and 1921 contain the 
following language “whether such transfer or trust 
is made or created before or after the passage of this 
Act.” The Nichols vs. Coolidge case was based on a 
transfer under the Act of 1918 and determined such 
language insufficient. The Revenue Acts of 1916, 1924, 
1926 and 1928 omit the above quoted language but in- 
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clude the words “‘transfers at any time made.” 

The Supreme Court in construing the 1916 Act in 
the case of Shwab v. Doyle decided that the provisions 
of the Act were not retroactive and did not affect 
transfers made prior to September 8, 1916, the above 
quoted words being insufficient to affect prior trans- 
fers. Therefore, it would seem that under the decision 
of the Supreme Court any attempt to make the pro- 
visions of the Revenue Act retroactive regarding trans- 
fers of this nature would be met by the contention of 
the taxpayer that the provision is unconstitutional. 


FROM SENATOR FLETCHER 
(Public—No. 862—71st Congress) 
(H. R. 989) 


An Act To permit the United States to be made a 
party defendant in certain cases. 

Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress 
assembled, That, upon the conditions herein prescrib- 
ed for the protection of the United States, the consent 
of the United States be, and it is hereby given, to be 
named a party in any suit which is now pending or 
which may hereafter be brought in any United States 
district court, including those for the districts of Alas- 
ka, Hawaii, and Porto Rico, and the Supreme Court of 
the District of Columbia, and in any State court hav- 
ing jurisdiction of the subject matter, for the fore- 
closure of a mortgage or other lien upon real estate, 
for the purpose of securing an adjudication touching 
any mortgage or other lien the United States may have 
or claim on the premises involved. 

Sec. 2. Service upon the United States shall be 
made by serving the process of the court with a copy 
of the bill of complaint upon the United States Attor- 
nel for the district or division in which the suit has 


_ been or may be brought and by sending cepies of the 


process and bill, by registered mail, to the Attorney 
General of the United States at Washington, District 
of Columbia. The United States shall have sixty days 
after service as above provided, or such further time as 
the court may allow, within which to appear and 
answer, plead or demur. 

Sec. 3. Any such suit brought against the United 
States in any State court may be removed by the Unit- 
ed States to the United States district court for the 
district in which the suit may be pending. The removal 
shall be effected in the manner prescribed by section 
29 of the Judicial Code (title 28, sec. 72, U. S. C.): 
Provided, That the petition for removal may be filed at 
any time before the expiration of thirty days after the 
time herein or by the court allowed to the United States 
to answer, and no removal bond shall be required. The 
court to which the cause is removed may, before judg- 
ment, remand it to the State court if it shall appear 
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that there is no real dispute respecting the rights of 
the United States, or all the other parties shall con- 
cede of record the claims of the United States. 

Sec. 4. Except as herein otherwise provided, a ju- 
dicial sale made in pursuance of a judgment in such a 
suit shall have the same effect respecting the discharge 
of the property from liens and encumbrances held 
by the United States as may be provided with respect 
to such matters by the law of the State, Territory, or 
District in which the land is situated, provided that a 
sale to satisfy a lien inferior to one of the United States 
shall be made subject to and without disturbing the 
lien of the United States, unless the United States, by 
its attorneys, consents that the property may be sold 
free of its mortgage or lien and the proceeds divided 
as the parties may be entitled: And provided further, 
That where a sale is made to satisfy a lien prior to that 
of the United States, the United States shall have one 
year from the date of sale within which to redeem. 
In any case where the debt owing the United States is 
due, the United States may ask, by way of affirmative 
relief, for the foreclosure of its own lien or mortgage 
and in any case where property is sold to satisfy a first 
mortgage or first lien held by the United States, the 
United States may bid at the sale such sum not ex- 
ceeding the amount of its claim with expenses of sale, 
as may be directed by the chief of the department, 
bureau or other agency of the Government which has 
charge of the administration of the laws in respect of 
which the claim of the United States arises. 

Sec. 5. If any person shall have a lien upon any real 
or personal property, duly filed of record in the juris- 
diction in which the property, duly filed of record in 
the jurisdiction in which the property is located, and a 
junior lien (other than a lien for any tax) in favor of 
the United States attaches to such property, such per- 
son may make a written request to the officer of the 
United States charged with the administration of the 
laws in respect of which the lien of the United States 
arises, to have the same extinguished. If after appro- 
priate investigation, it appears to such officer that the 
proceeds from the sale of the property would be insuf- 
ficient to satisfy, in whole or in part, the lien of the | 
United States, or that the claim of the United States 
has been satisfied, or by lapse of time or otherwise has 
become unenforceable, such officer shall so report to 
the Comptroller General who thereupon may issue a 
certificate of release, which shall operate to release 
the property from such lien. 

Sec. 6. No judgment for costs or other money 
judgment shall be rendered against the United States 
in any suit or proceeding which may be instituted un- 
der the provisions of this Act. Nor shall the United 
States be or become liable for the payment of the costs 
of any such suit or proceeding or any part thereof. 

Approved, March 4, 1931. 
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SUMMARY OF REVIEW OF LEGAL EDUCATION IN THE UNITED STATES AND CANADA FOR THE 
YEAR 1930 


(Issued By the Carnegie Foundation for the Advancement of Teaching.) 


The question of how rigorous we ought to make 
our standards for admission to practice law is essen- 
tially a political one, that is peculiarly difficult to 
answer in this country. “On the one hand,” declares 
the Annual Review of Legal Education, published by 
the Carnegie Foundation for the Advancement of 
Teaching, ‘our law is so unusually complicated, and our 
lawyers’ reluctance to ease the burden of legal educa- 
tion by formally dividing their ranks is so deep-seated, 
that the need for a long and laborious course of pro- 
fessional preparation is even greater than in other 
lands. On the other hand, here, more than in most 
countries, public opinion is alive to the importance of 
ensuring that the legal profession shall not spring pre- 
dominantly from a socially privileged group, but shall 
be fairly representative of all social and economic 
levels.” 

Responsibility for Inadequate Bar Admission 

Requirements. 

An article summarizing the legislation affecting 
admission to legal practice, now in force in each state, 
shows that virtually unrestricted power to strengthen 
requirements for admission to the bar is possessed by 
the high courts of thirteen states: New Hampshire, 
Vermont, Rhode Island, and Connecticut, in New Eng- 
land; New Jersey, Pennsylvania, and Delaware, in the 
Middle Atlantic section; Ohio, Illinois. Minnesota, Colo- 
rado, Wyoming, and Oregon, in the Middle West and 
Far West. The federal courts of the United States, in- 
cluding those of the District of Columbia, have sim- 
ilar control over their own bars. In the remaining thir- 
ty-five states, recourse must be had to the legislature 
to effect substantial improvement, sometimes in the 
qualifications prescribed for applicants, sometimes in 
the machinery provided for the enforcement of these 
requirements, often in both respects. 

Occasions for Legislative Action . 

Three causes are shown to have contributed to the 
enactment of these widely varying laws. In the first 
place, “the smoothing out of technical imperfections 
in the rules for admission to legal practice ... is a 
task which, if undertaken in the spirit of doing for the 
courts what the courts, for one reason or another, can- 
not conveniently do for themselves, is most clearly ap- 
propriate to a legislative body.” 

In the second place, “legislation has been invoked 
to impose a social policy upon the courts.” In contro- 
versies over the political question of whether stand- 
ards should be raised or lowered. “‘one of the contend- 
ing parties has gone over the head of the courts into 
the legislature.” 


Finally, efforts to prevent corporate invasion of 
the field of legal practice stimulate legislative activity 
that goes beyond the object sought. “The lawyers, by 
inviting legislation to confirm them in the privileges 
which they believe to be rightly theirs, have provided 
the legislatures with still a third inducement to assume 
responsibility for the process of admission.” 

Should Courts or Legislatures Control? 

Judicial control has in the past usually produced 
the best results. A general survey shows that states in 
which the judges are not hampered by legislative re- 
strictions are likely to have the most advanced rules 
for admission to the bar. This is partly due, however. 
to the fact that in an era of advancing standards leg- 
islatures move more slowly than courts. “The contrast, 
moreover, should serve as a warning only against leg- 
islation of the wrong sort, that saps freedom of in- 
itiative, and substitutes mechanical procedure and for- 
mulas for informed responsibility and capacity to 
march with events. Even courts that have built up reas- 
onably satisfactory admission systems for themselves 
may be helped by judicious legislation that does not 
descend too much into detail. As for states which are 
embarrassed by statutes providing antiquated machin- 
ery and restrictive rules, their prime need is reme- 
dial legislation.” 

Different Types of Law Schools 

The revolutionary development of evening or 
“part-time” law schools, during the past forty years. 
is reflected in the following figures: Whereas, in 1890 
full-time law schools constituted two thirds of the total 
number of schools, and contained three quarters of the 
total number of law-school students, in 1930 this type 
included less than one half of the schools, and ap- 
proximately one third of the students. 

Lengthened Period of Preparation 

Simultaneously there has been a striking increase 
in the number of years that students are obliged to 
devote to their education in order to secure the law 
degree. In 1890 an overwhelming majority of the law 
schools, whether full-time or part-time, required only 
two years, or less, after the high school. Today, all but 
3 of the 82 full-time schools require a total at least 
five academic years of college and of law school work. 
combined, and nearly one-fourth of them require six 
or seven years. There has been a similar, though less 
marked, development in the part-time or “mixed” type. 
“The lengthening of the period for full-time law 
schools, by making legal education more expensive, 
has stimulated the demand for part-time law 
schools; and these, in turn, have moved up as close as 
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they could to the rising full-time standards.” 

Check in the Growth of Evening Law Schools 

During the last ten years, or since the inaugur- 
ation of the standardizing movement launched by the 
American Bar Association, the proportion of full-time 
institutions in the total number of law schools has 
continued to decrease, but at a much less rapid rate 
than during any preceding decade. “Attendance at 
part-time law schools or divisions is adversely affected 
both by the increased requirements of general educa- 
tion that have been made by the bar admission authori- 
ties of several states, and by a nation-wide business 
depression that bears with especial force upon self- 
supporting students. It is probable that the combina- 
tion of these two influences will substantially reduce 
the number of part-time and ‘mixed’ schools during 
the next few years. It is most improbable, however, 
that this reduction will be so drastic as to undo the 
work of the preceding generation. Institutions specially 
designed to serve self-supporting students will continue 
to be a highly important, and at their best a highly 
useful, factor in recruiting and training American law- 
yers.” 

Current Information 

The Review records changes made during the past 

year in bar admission requirements, and outstanding 
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developments among the law schools. Comparative 
tables show the present requirements for admission to 
the bars of each of the sixty states and Canadian prov- 
inces, and changes in the number of law schools of 
different types, and of their students, during the last 
forty years. The individual schools are listed, with their 
tuition fees, student attendance, and the time required 
to complete the course, in parallel columns, distin- 
guishing from the 82 full-time law schools of the Unit- 
ed States and the 5 full-time law schools of Canada, the 
98 part-time or “mixed” schools in this country that 
offer instruction at hours convenient for self-support- 
ing students, and the 5 Canadian schools in which the 
students serve a concurrent clerkship in a law office. 


Publications Distributed Without Cost 


An appendix quotes the current standards of the 
American Bar Association and of the Association of 
American Law Schools, and lists the publications of the 
Carnegie Foundation dealing with legal education and 
cognate matters. Copies of these publications, including 
the present “Review of Legal Education in the United 
States and Canada for the Year 1930,” may be had 
without charge upon application by mail or in person to 
the office of the Foundation, 522 Fifth Avenue, New 
York City. 
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Name Vols. 
Abbott Public Securities Forms 
Addison on Contracts _. 3 


Amorican and English of tat 31 
American and English Encyclopedia of Law—2nd 32 
American and English Encyclopedia of Law— 


Supplement 5) 
American and ot ton 
American Law Reports Annotated — __ 1-55 
Baylies on New Trials and Appeals ___. eee | 
Bender’s Lawyer’s Reference Book and 
Benjamin on Sales 22 
Black on Judgments _ 
Blackwell on Tax Title—5th Ed. Rt 
Bingham on Sale of Real | 
Burrill on Assignments—5th Ed. | 
Carson’s Florida Common Law Pleadings 1 
Chalmers Bill Notes and Checks 2nd American Ed. 1 
Code of the State of Georgia 
County Commissioners 1904 
Current 
Drake on Attachments | 
Due Process of Law 
Elliott on Contracts ( Cumulative Suppl. ) tanh es 

) 
Elliott on Contracts 
Encyclopedia of Pleading Practice 
Encyclopedia of Pleading and Practice 

Supplement — I-IV 
Examination of Title to Real Estate in : Floride_ A 
Federal Equity Practice 
Federal Statutes Anneteted-tind Ed. 12) 

) 


Federal Statutes Annotated—2nd Ed. (S’ppl’ment) 8) 
Fisher’s Probate Law Directory ____. 
Fletcher Corporation Forms — 
Florida Chancery Jurisprudence 
Florida Cumulative Statutes 
Florida Digest—Annotated | 
Florida Index-Digest-1904 
Florida Index Digest—2nd Ed. 
Fiorida Title... 
Florida Real Estate Law . : 
Florida Real Estate Practice 
Foster's’ Pederal Practice... 
Foundations of Legal Liability 
Foundations of Legal Liability __ 

General Statutes of the State of Fla. 
Greenleaf on Evidence -__. 
Hubbell’s Legal Directory _ 
Jones Forms in Comeyanting—Sth Ed. 
Jones Legal Forms—7th Ed. 


Price 
$ 4.00 
2.50 
6.00 
25.00 
30.00 


15.00 
15.00 
270.00 
1.00 
2.00 
3.00 
2.00 
6.00 
1.00 
1.00 
15.00 
1.00 
5.00 
3.00 
10.00 
1.00 
4.00 
3.00 
2.00 
200 


35.00 
25.00 


10.00 
5.00 
5.00 
3.00 


15.00 


5.00 
7.50 
5.00 
5.00 
40.00 
2.00 


3.00 


2.00 
4.00 

5.00 
2.00 
10.00 
10.00 
5.00 
5.00 
1.00 
1.00 
4.00 


REMNANTS OF LAW LIBRARY OF 
P. A. VANS AGNEW 


LIST OF BOOKS REMAINING UNSOLD ON MAY 20, 1931 


Number of Appraised 


Jones on Chattel Mortgages—3rd. ae 
Joyce on Franchises 
Law Books and Their Use—2nd ‘Ed. ie 
The Law of Banking _ 
Law of Building and Buildings ee | 
The Law of Corporations —................-....-.........—. 1 
The Gaw of Mortgages... 
The Law*of Negligence 
Law of Presumptive Evidence 
The Law of Railways 
The Law of Real Estate Agency _ 
Laws of Florida (Session Laws) 
(1891 sold to H. Hamdon) 

Law of Real Property 13) 

) 


Law of Real Property—Digest 1 
Lewis Eminent Domain—38rd Ed. ee 2 
Limitations of Taxing Power and Public Debter - su 
McGee on Banks and Banking . 1 
Manual of Federal Procedure _. 
Martindale’s American Law 


Northeastern Report Blue Book—6th Ed... 1 
Outlines of Criminal Law 1 
Pomeroy’s Specific Performance 

(3rd) of ‘Contracts. 1 
Reports of American Bar Assn., per vol, 11 
Revised General Statutes of Florida 


Revised General Statutes of the State of Florida 1 
Revised Statutes of Florida 1892 
Road Rights and Liabilities of Wheelmen _ - 
Rules of Practice _. 
Sayler’s American Form Book—4th Ed. 
Schouler’s Domestic Relations 
Schouler’s Executors and Aduinistrators 
Schouler’son “Walls... 
Sessions Laws of Colorado 
Shepard’s Florida Citations __ 
Shipman on Equity Pleading : 
Singer on Patent and Trade Marks - 
Thompson’s Digest __ 
Thompson on Trials 

Tiedeman on Real Property—2nd Ed. - 
Treatise on Sherman Anti-Trust Aate | 
Trusts and Trustees 
Trust Laws and Unfair 
Waple’s Homestead and Exemptions 
Washburn’s Easements and Servitudes—4th Ed. - 
Waters and Water Rights... 
Weeds Florida Law and Real Estate 
Wharton’s Criminal Evidence—8th Ed. 
Wharton’s Criminal Law—8th Ed. 
Wurt’s Florida Digest 1910—8rd Ed. 


-50 
3.00 
-50 
25 
-50 
25 
.25 
2.00 
-50 
1.00 
2.00 
98.00 


25.00 


15.00 
5.00 
2.00 
5.00 
1.00 


each 1.00 
2.00 

1.00 

50 


10.00 
1.00 
1.00 
3.00 
1.00 
6.00 
15 
5.00 
1.00 
-50 
-50 
-50 
-50 
20.00 
-50 
3.00 
25.00 
2.00 
1.00 
.50 
25 
3.00 
3.00 
-50 
15.00 
15.00 
1.00 
5.00 
3.00 


The above books were appraised by J. R. Churchill, a law book seller, of New Orleans, La., for the Vans Agnew estate. 


They are for sale at one third off the appraised. price, payable in cash. Apply to G. P. Garrett, Room 419 Exchange Building, 
Orlando, Florida. (Prices subject to withdrawal July 15, A. D. 1931.) 
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